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PREFACE. 



No Tnle of law is perhaps better established than that no one 
is excused because of his ignorance of the law. It would certainly 
seem necessary, therefore, that young men about to eogage in busi- 
ness should know something of the responsibilities they are to assume 
and of the rights they may acquire. The aim of this little book Is 
to meet this need with a simple and brief statement of the common 
principles of the laws which govern business. In order that the book 
may not be of too great a bulh, only the more important of the sub- 
jects, which might properly l>e classed under Business Law, appear 
here. The other subjects are omitted, either becanae they are too In- 
tricate and technical to be brieSy presented, or because the taws relat- 
ing to them are so conflicting in the difl'erent states, that they cannot 
be incorporated in a general statement. It is not unlikely that these 
omissions may cause disappointment to some readers who would wish to 
And here the solution of some business perplexity. But such persons 
should rememt>er that a t>ook of this kind ts for general information and 
Instractlon, and does not pretend to be a guide and counsellor in all 
the special emergencies and dintculties of business lite. 

Teachers who have not studied taw will And Parsons' Laws of Bus- 
iness an excellent reference book; and if they have the opportanity, 
they will also find it profitable to read his work on Contracts, or some 
recent edition of Blackstone's or Kent's Commentaries. 
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Law. — The rules and principlea, by which society compels or 
restrains its members, are called Lawt. 

The purpose of law is to secure to every man the enjoyment of 
all his rights as a member of a given coimnunity or state. 

In this country and in England there are two great divisions 
of the law, the written, or Statute Law, and the unwritten, op 
Common Law. 

Statute Law. — StatiUe Law is the express, written will of 
the legislature. 

Common Laiw. — The Common Law includes those princi- 
ples, usages and rules of action, which do not rest for theii 
authority on any positive declaration of the leg^lature, but upoq 
their long continued acceptance in the daily life of a state and theii 
adoption in judicial decisions. 

The common law is everywhere in force unless modified by 
statute. 

Many of the statute laws of England, passed before our sepa- 
ration from that country, have become a part of our common law. 

A knowledge of what the common law is can only be gained 
from the reports of the decisions of the courts. 

In this country each state has its own set of reports, confined, 
in most of them, to the det^iaions of the Supreme Court. There are 
also reports of the Federal, or United States, Courts. 

Strictly speaking, until a custom has received the sanction of 
the legislature or of the court of last appeal (or the Supreme 
Court), it is not a law, however well established it nuty be. 

L>aw Merchant. — That portion of the law governing mer- 
cantile transactions is called the Law Merchant. It originated in the 
custom of merchants, and at present has become a recognized part 
of the law both by enactment and adoption. 
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Property* — The rules of busiuese law appljr to the handling 
of Properly, and property may be either Beat or Pertonai. 

Real Property, spoken of ordinarily &a "real estate," jii a gen- 
eral sense includes lands, houses and buildings, and other objects, 
such as fences, trees, mines, etc., which are permanently affixed tu 
the lands or buildings. 

Perional Property includes all other kinds of property, the 
general distinction being that personal property may be moved about 
from place to place. It would also include leases, mortgages, patent 
rights, copyrights, promissory notes, bills of exchange, bonds, stock, 
bank bills, etc., which are really only certiiicates of rights to property 
or money. 

All business law might properly be considered under die 
sin^e title, "Contracts"; for business transactions consist almost 
entirely in the making and performing of contracts, in one form 
or another. For convenience, however, it is generally considered 
nnder a number of different subjects, the most important of which 
here appear in Part One. 

The same principles which govern contracts generally, apply 
to all the other subjects. But in negotiable paper the custom of 
merchants has added some peculiar rules which do not apply to other 
contracts. And in bailments, too, a legal obligation is created from 
the relations of the parties, which they cannot rid themselves of 
altogether by any contract they may make. The laws of real 
property are so technical, and are the result of such a long historical 
development, that it is impossible in a few pages to give any useful 
or satisfactory idea of them. Therefore only a few of the rules in 
regard to the execution and recording and the effect of the different 
kinds of conveyances ore given. 

Fart Two is devoted to some special matters eiich as the 
laws relating to the collection of debts, interest, insurance, patent- 
rights, trade-marks and copyrights. These are all matters which 
have been very generally the subjects of legislation. The result 
is to produce as many different systems of rules as there are 
states. These differences cannot be stated accurately and at the 
same time briefiy, and consequently this has not been attempted 
except in the case of interest. 

In Part Three will be found questions and exercises for school 
use, and some legal forms in common use in business, to serve 
as illustrations for those who as yet are not familiar with them. 
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PART ONE. 
CHAPTER I.— CONTRACTS. 



What a Contract Is. — An agreement, duly entered into, 
by competent parties, for a legally sufficient consideration, to do or 
not to do some specific thing, is a Contract. 

In order to constitute a binding contract there must be, there- 
fore, (1) an agreement (2) properly made (3) by parties who 
are lawfully able to contract, and (4) founded on a consideration 
legally sufficient, (5) for some stated object. 

These five essentials are taken up in order below. 

Of the Agreement. — The agreement is the assent of the 
parties to the thing to be done. Ordinarily there are but two parties 
to a contract, though either one or both parties may consist of several 
persons. Kach party must clearly express his assent before he is 
legally bound. 

Thus, a proposal by one party must be accepted by the other 
within the time allowed in the proposal, or a reasonable time, if none 
is given ; and the proposer must know of its acceptance. He can 
withdraw his offer, too, before it is accepted. 

The acceptance must be of the exact offer made ; and, if the 
offer is once rejected, it can only be accepted aflerwards on a renewal 
of the offer by the proposer. 

If assent is given under an honest mistake as to the identity of 
the proposer, or the existence or identity of the thing contracted for, 
it will not bind the party so accepting. 

For example : if one bids on the wrong number at an auction, 
and on discovering his mistake immediately notifies the auctioneer, 
be need not take and pay for the article thus bidden off. 

But a mistake, however honest, as to the value or quality of 
the thing contracted for, or its adaptability to some purpose, or as to 
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some general law of the land will not avoid" a contract, Eveij' 
man is presumed to know the law of his own country and state, 
though not of other countries, or even of other states. 

Where assent is given under some illegal compulsioD or re- 
straint, or under threatened violence, the contract is not binding. 

Or, if it is obtained by a fi-audulent representation it is not 
binding. To be fraudulent, however, the representation must be 
of a material fact, made with a knowledge of its falsity, and 
an intention to deceive, and of such a nature as to deceive an ordi- 

A mere statement of opinion, and generally of value, though 
falsely made, is not considered fraud in law. For example : if one 
told an expectant purchaser of a horse that it was worth $1000, 
when he knew it was only worth $500, this would not be a fraudu- 
lent representation. 

A representation may be made by acts as well as by woi-ds ; and 
silence, where there is a special obligation to speak out, will avoid t, 
contract ; as, in effecting insurance, where a fact is concealed which 
would prevent insurance ; or in a bank's securing sureties for a cash- 
ier whom they know to be dishonest ; or in selling goods with secret 
defects. 

In all cases a fraudulent representation must have succeeded in 
defrauding in order to invalidate a contract. 

How Contracts Are Made. — A contract may be made in 
writing, or orally, or even by a sign or nod. A written contract is 
preferable ; for, in case a suit should be brought on it in court, its 
written terms cannot as a nile be altered by oral evidence. 

When a proposal is made by letter or telegram, the contract is 
generally considered closed when the letter of acceptance is mailed 
or the telegram of acceptance left at the proper office for trans- 



The law is not yet definitely settled whether contracts by letter 
are closed on the mailing of the acceptance or on its receipt. All 



* An a^n^ement, which, lor aoy reason whatever, has lost its binding (orce on 
i>oth parties as a contract, IB tlien void. Contracts made by certain classes of peraoni 
who. fmni reafiooaof public policy, are alloweii to choose whether tiicy will be lKiUD<i 
on ttielr agreements or not, are voidable, since the person posseEslng this prlTllege 
may nrojil or annnl hl9 contracts, otherwise liiniUng, alhls option^ as will be seen 
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authorities agree that it is closed at any rate on the receipt of the ac- 
ceptance. A proposer may avoid the difficulty by saying he will be 
bound on receipt of his offer. 

If a telegram received varies from the one sent, probably there 
is no contract. If this erroneous message is acted upon to the in- 
jury of either of the parties, the injured party has a claim on the 
telegraph company to the extent of his damage. But telegraph com- 
panies very generally stipulate, by a notice at the head of their mes- 
sage blanks, that they will not be responsible for variations unless 
the message is repeated from the offlee to which it is sent. 

If a proposal is revoked by letter or telegram, the revocation 
does not take eSect till the letter or telegram is received. 

Public proposals, such as offers of rewards, bounties, etc., 
create a binding contract with any one complying with the conditions 
of such proposals. 

Advertised time-tables of railroads, steamboats, etc., constitute 
a contract between the ticket-holder and the company, to start their 
trains or boats at the advertised times and to make the trips on time, 
in case they announce the hours of arrival, unless prevented by some 
event or accident beyond their control. 

How Made Under the Statute of Frauds. — By a stat- 
ute, called the Statute of Frauds, enacted in England in 1678, dur- 
ing the reign of Charles the Second, and substantially re-enacted in 
all our states, the following contracts must be put in writiug, signed 
at least by the party to be charged thereon ; i.e. a claim founded on 
one of these contracts cannot be enforced, at any rate against a 
party whose name is not signed to a written statement cf the contract ; 
of course it is better that each party should sign the writing, 

(1) The contracts of an executor or administrator to pay the 
debts of the estate of which be has charge, 

(2) A promise to a creditor to pay a debt lawftilly due him 
from another, or to be answerable in case of the default of this other, 

(3) An agreement made in consideration of marriage ; as the 
agreement of a husband made before marriage to settle property on 
his wife. 

(4) A contract for the sale of lands or of interests in lands. 
This would include agreements, not only for the absolute trans- 
fer of lands or houses ; but also for making leases or mortgages of 



-a by Google 



12 BUSINESS LAW FOM FVEBY DAT USE. 

real estate, for conveying life interests in real estate or rights of 
way over land or rights to flow land and even, in some instances, 
agreements for the sale of standing timber. 

(5) Contracts which, by their terms, cannot possibly be per- 
formed within a year from the time they are made. 

If the contract can possibly be performed within a year, even 
though the parties do not expect it will be, it need not be in writing. 
For example : A took a young girl from the poorhouse, orally agree- 
ing to support her till she was eighteen ; the girl died within a year ; 
A then sued the town for her support during her illness, claiming 
that his agreement to support her, being oral, was not binding, since 
it could not be performed within a year ; but the court held that the 
girl's death had made it possible to fulfill his agreement within a 

(6) Contracts for the sale of "goods, wares, or merchandise," 
for the price of fifty (or thirty) dollars or upwards. (See Sales.) 

These six classes of contracts, if made orally, are not illegal or 
void, but voidable at the pleasure of either of the parties. Either 
party may refuse to be bound by such an agreement ; but if the 
contract is once performed, neither can then retract on the ground 
that it was an oral agreement. 

Parties to a Contract. — In general any person of legal age 
and sound mind is capable of making a binding contract. But cer- 
tain classes of persons have an ability to contract, more or less re- 
stricted. 

Aliens. — An Alien is a person bom of foreign parents, or a 
foreign father, in a foreign country. An alien has the same right to 
contract as one of our own citizens, except while our nation is at war 
with his ; and probably this limitation would not be enforced where 
the contracts had no connection with the war. 

Corporations. — A Corporation is an association of people, its 
stockholders, chartered by the Legislature to act as a new and dis- 
tinct legal person for the transaction of a specified business. 

■ A corporation can own property and make any contract relating, 
directly or indirectly, to the business for which its charter was 
granted. But any contract made outside its chartered powers cannot 
be enforced either by the corporation, or by the other party to the 
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contract. A stockholder may appeal to a court of equity to prevent 
a corporation from performing such a contract. 

For example : a railroad company could not be enforced (n 
pay t5,000, which it had agreed to pay the managers of the Peace 
Jubilee in case of a deficit ; such a contract was considered outside 
the purpose for which its charter was given, although the holding of 
the Peace Jubilee in a certain town brought the railroad an increase 
of passengers. 

Dmnkardii. — A contract made by a person so intoxicated as ■ 
not to know what he was about, is not binding upon him, unless he 
agreed to it after he became Bober. It is binding, however, on the 
the other party unless tlie intoxicated person retracts. 

Executors and Administrators. — Where, in settling an 
estate, an executor or administrator makes new contracts or incurs 
new debts, he is personally responsible for them. But debts of the 
deceased are chargeable against the estate, unless the executor or 
administrator has agreed to become personalty responsible for them. 

Guardians. — A Guardian is a person who is appointed, by a 
court of law, to have charge of the person or property of another, 
his ward, while the ward is legally incapable of looking after his own 
affairs. Guardians are usually appointed for minor children (gener- 
ally orphans), insane persons, and sometimes spendthritls. In order 
to take charge of hia child's property, or to make contracts binding 
the child's property, a parent must be appointed guardian by a court, 
just as any other person would have to be. 

A guardian is not personally responsible for his ward's contracts, 
but only for contracts which he makes in behalf of the ward. 

Insane, — A person, permanently or temporarily insane, is not 
bound by contracts made during his insanity, with the exception of 
contraets for the necessaries of life for himself and family. The in- 
sane person, or his guardian, must retract bis contracts during his 
lifetime, or they will stand. 

Married Women. — By the common law a married woman's 
contracts, made during coverture (i.e. while she is under the influ- 
ence and protection of her husband) , are void. She is not bound 
even by a ratification of her contracts after her husband's death or 
her separation from him, if they were made during coverture. 



-a by Google 



14 BCSLVESfi LAW FOB EVERY DAY USE. 

But now very f^nerally by statute;^ she lia« power to bind her 
own separate estate by her contracts. 

Minors. — All persons under twenty-one years of age, both 
male and female, are Minors, or Iiifanin. In Vermont, Maryland, 
Ohio, Illinois, and a few other states, a girl is of age at eighteen. 

Ab a rule, a minor's contracts may be avoided by him at his 
option. But a boy of fourteen and a girl of twelve, (In some Bt^e» 
eighteen and sixteen respectively,) can nmke a lawfully binding mar- 
riage. And a minor's contracts for necessaries of life for himself 
and family are binding on him. 

Even in case of necessaries of life the minor cannot bind him- 
self, if he has a legal guardian and is properly under this guardian';' 
control. And in any event he is only bound to pay the reasonable 
price of such necessaries. . 

As to what constitute necessaries of life, a great deal will de- 
pend on the circumstances and position in life of the minor. 

Though a minor can avoid a contract made during minority, he 
will be bound by such a contract if he ratifies it when he comes 
of age. 

A mere acknowledgment of the contract, however, is not a 
sufficient ratification. He must clearly show an intention to consider 
the agreement a binding obligation upon him. In Maine, Kentucky, 
and a few other stales this must be pat in writing. 

If he continues to take advantage of a contract made during his 
minority afler he comes of age, it is generally considered a ratifi- 
cation. 

The right to avoid a contract on the groimd of infancy belongs 
to the minor alone, and the other party cannot make use of it. 

In case a minor does repudiate his contract, if it still consists 
only of mutual promises, the other party is released at the same 

If the minor has fulfilled the whole or a portion of the agree- 
ment, and then repudiates, he can take back all he has advanced. 
If it is some form of personal property, he can recover it even 
from a third person, who may have paid value for it. 

If both parties have done their parts, then if the minor takes 
back what he has advanced, the other party may do the same. But 
he cannot force the minor to pay its equivalent in money, in case the 
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minor has parted witli the identical thing advanced by the other 

[For Agents and PartnefB, see chapters on Agency and Partnership.} 

Consideration. — The <;o»aideratioii is the niaterial cause 
which movea a coutvacliug party to euter into an agreement. 

It is some loss or detriment to the party to whom the promise is 
made, such as the payment of money, or the giving of some article 
of value, or services rendered, or even hia promise to do some of 
these things in the future. 

This consideration is really tlie inducement offered by one party, 
by reason of which the other party enters into an ftgreement on his 
part. A simple promise, made without consideration, is not suffi- 
cient to create a legally binding contract, whatever may be Its moral 
worth. One party to an agreement cannot enforce it at law, unless 
he has engaged to undertake, or has undertaken something in reli- 
ance on the other party's promise. 

Every contract musi have a consideration to make it binding. 
But where a written contract is executed under seal, the formality of 
affixing a seal to the signature is held to be conclnsive evidence that 
there was a suflicient consideration for the contract. 

A gratuitous promise, or one prompted by kindness or gratitude, 
will not support a contract. 

Though the consideration seem very inadequate compared with 
what is promised, the contract will be binding. 

The consideration may be expressly stated in the terms of the 
contract ; or it may be implied, as in the case of a sealed instrument, 
or in the words, "value received," of a promissory note or bill of 
exchange. 

The consideration for a promise must be something which the 
party promising could not legally claim before. 

For example : if A owed B money, and B agreed to give A a 
book if he would pay him, B would not be bound to give the book to 
A on payment of the money ; B's promise to give the book waa 
ndthout consideration, for A owed him the money at all events. 

The assignment of a claim or debt against another is a sufficient 
consideration for the assignee's promise to pay the price asked for the 
claim or debt. 
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A promise to pay part of a disputed claim is binding, even 
Ihou^ there was in reality no original indebtedness. 

So, a forbearauce to me a good debt wiD make a pnanise of 
the debtor to pay more than the debt, or of a third person to pay the 
debt, binding. 

Where eerrices are rendered as an act of kindness, they cannot 
afterwards become the gronnd of a claim that they wvre given in con- 
sideration of an implied promise to pay for them. 

Mutual promises are good considerations for each other. 

An illegal, immoral, or imposwble consideration will not support 
a contract. 

The Object of a Contract. — Ordinarily parties may agree 
to do, or not to do, whatever they please. Contracts in every form, 
and for almost every conceivable purpose, are being constantly made 



There are, however, some limitations, which public policy has 
introduced to keep these transactions within proper bounds. 

For this reason a contract to do something which is absolutely 
impossible, or which is rendered impossible by the laws of the coun- 
try, 19 void. 

But, if its impossibility is simply due to circumstances, such as 
the wrecking of a vessel, it will be binding. 

Contracts for the accomplishing of any of the following objects 
are illegal and therefore void ; for the reaiton that, since such con- 
tracts are forbidden by law, either party trying to enforce a claim 
founded on them in court, would have to allege, at the outset, that 
his right to recover depended on an unlawful agreement. It should 
be said, however, that parties to such contracts do often consider 
themselves bound in honor to live up to their agreements, but 
neither of them could bring a suit at law on their contracts. 

(1) Buying or selling public offices, or bribing voters or legis- 
lators or court officials. 

(2) Stock-jobbing; i.e. fictitious dealing in stocks, where the 
broker, pretending to buy and sell stocks, is in reality buying and 
selling margins. 

(3) Agreements tending to shield public offenders ; as, for in- 
stance, promising not to prosecute a burglar, if he will return the 
stolen propertgr. 
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(4) Immoral contracfa. 

(5) Contracts in general reBtraint of marriage. 

Sueh would be an agreement never to marry ; but a promise not 
lo many a certain person, would be binding. 

(6) Contracts in general restraint of trade. 

This would apply to agreements never to carry on a certain le- 
gitimate trade again, or never to carry it on again within the limits 
of a certain state or of the United States. But it would not apply 
to a promise not to carry on a trade in a certain town or locality for 
a definite munber of years. 

(7) Contracts between capitalists to monopolize the market or 
to make a "comer" in some coamiodity. 

This means that the capitalists acquire no rights between them- 
selves on such contracts. 

(8) Contracts forbidden by Statute Laws. 

There are numerous instances of this class of contracts, differ- 
ing of course, according to the laws in different states. Perhaps as 
common as any are unlicensed or forbidden sales of liquor, con- 
tracts, (except of necessity or charity,) entered into on Stmday, 
charging usurious rates of interest, etc. 

Kinds of Contracts. — Contracts are either — 

(1) Specialties or deeds — formal written agreements, signed, 
sealed, and delivered, usually in the presence of witnesses. 

Deeds of lands and houses, mortgages, etc., are common ex- 
amples of deeds. 

A good deal of solemnity attaches to such instruments, and 
they are usually drawn after certain prescribed methods, blank forms 
of which can be obtained at any stationer's. 

As has been seen before, the consideration of a sealed contract 
cannot be called in question, even though it is not set forth in the 
instrument. 

Or (2) Simple Covtradt — ^verbal or written agreements. 

This class includes of course the bulk of business transactions. 

As appeared above, most contracts must be put in writing on 
account of the Statute of Frauds, unless both parties do as they 
agree to do on the spot, as is usually the case in retail trading. 
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Where the terms of a contract are clearly stated, either in writ- 
ing or orally, it is said to be an exprets contract. But if the law 
infers a contract from the acts of the parties, then it is implied ; ae, 
where one avails himself of some benefit done him by another with- 
out his request, the law implies a promise on his part to pay, unless 
indeed the other reudered the service out of feelings of kindness. 

Where both parties have actually done all that they agreed to 
do, the contract is executed; but, if it is an agreement to do some- 
thing in the iuture, then the contract is execidoTy. 

Where several persons, acting together, bind themselves to ful- 
fill a promise, it is a joint contract, and they are jointly responsible 
for its performance. Where, however, several persons, slill acting 
together, make a contract, but agree that each one shall be separate- 
ly answerable for its fulfillment, it is a several contract. They may 
also bind themselves both jointly and severally, and then it will be a 
joint and several contract. 

Interpretation of Contracts. — The terms of a contract 
should be construed, so far as it is possible, so as to carry out the 
evident intention of the parties. For this purpose words should be 
given their natural meanings ; and reference may be had, under prop- 
er restrictions, to local business usages to explain obscure phrases or 
conditions of the agreement, but not to alter any of its terms. 

If a contract calls for its performance in any particular place or 
locality, the law and usage of that place or locality are to be follow- 
ed in construing it ; but, if it is not to be performed in any particular 
place or locality, then the law and usage of the place where it is 
made will govern. 

Of their Performance. — Contracts should be performed 
within the time, or at the time, fixed by the agreement. If no time 
is fixed, then it should be performed within a reasonable time, a 
matter which depends almost entirely on the circumstances in each 
case. If a contract is to be performed by a certain day which hap- 
pens to be Sunday, the time is extended until the neit day, though 
negotiable paper, bearing grace, is an apparent exception. 

Courts of law cannot compel the performance of a contract, but 
they can give damages for the breach of a contract. But courts of 
equity will enforce the specific performance of certain contracts, 
where money damages are manifestly inadequate or impossible to 
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ascertain. Thus, in a contract for the purchase of real estate, it is 
agsnmed that the peculiar advantages of location or neighborhood is 
the essential inducement, and that the parliciilar lot or house con- 
tracted for cannot be duplicated ; and the same is true in some in- 
atances with personal property where the article contracted for has a 
value peculiar to itself. But if the object of the contract is an 
article which can be readily and t>ubstantially duplicated in the 
market, equity will not interfere, and money damages only can be had 
for a breach of contract. 

lo any action on a contract, the party bringing suit, or the 
"plaintiff," must have fully performed his part of the contract; or 
he must be ready and willing so to do, and only prevented by the 
neglect or refusal of the defendant to do his part. Otherwise his 
action cannot be maintained. 

If tlie agreement ia for personal services of such a nature that 
□o one else can perform the services but he with whom the contract 
is made (as a contract with an author to write s book, or with an 
artist to paint a portrait, or a promise to marry) , the death of that 
person discharges his estate &om any liability on the contract. 

Limitation of Actions. — As soon as a party to a contract 
is entitled to bring his action for the other party's breach of it, bis 
cause of action is said to have " accrued." But he must bring his 
action within a certain number of years thereafter, or else his claim 
under that contract becomes "outlawed," and worthless legally. 
This time of limitation is generally six years ; but each state has 
its own rule in this respect, and tJie law of that state in which the 
suit is brought will govern any particular case. 

As a rule a part payment, or a written promise to pay, if made 
within this time of limitation, will have the effect to postpone this 
limitation of the time of bringing an action to six years, or what- 
ever the period may he, from the date of such payment or promise. 
If the defendant is absent from the state at the time the cause of 
action accrues, or during the time of limitation, such absence not 
being merely temporary, this period of absence ia not generally to be 
reckoned as a part of the time of limitation. An action to recover 
a judgment of a court of record may generally be brought within 
twenty years from the time such judgment is entered. 
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CHAPTER II.— PRINCIPAL AND AGENT. 



What an Agent Is. — An Agentia ose who hu aathoritjto 
act in behalf of another, his Principal. 

"To act," here means to take steps causing legal liability. 

With a very few exceptions, anything which may be done law- 
fully, may be done by means of an agent. Indeed, the greater part 
of busineas ia transacted by means of agent«. 

Since the agent's acts, as such, are really the acts of his princi- 
pal, he may be a competent agent, though incompetent to contract 
for himself. 

Thus, minors and married women may be agents. The princi- 
pal, however, must be legally competent to contract, in order to be 
bound by his agent's acts. 

One person cannot, in the same transaction, act as agent for 
two different parties, or as agent for another and principal for him- 
self; nnless both principals know he is so acting, or his duty is 
simply that of a middleman, to bring the two parties together. 

For example ; an insurance agent cannot take out a policy for 
himself. 

An agent's duty Is to obey orders and to keep regular accounts 
and vouchers, ready at any time to show the condition of his princi- 
pal's affairs. He is bound to exercise reasonable skill, diligence, and 
prudence in conducting his principal's affairs ; and is liable to his 
principal for any neglect of duty. 

How Agents are Appointed. — No one can lawfully act 
as another's agent i«-ithont his consent. 

The principal must give his express consent to the agency 
(either orally, or in writing, or in writing under seal) ; or a consent 
implied from his treatment of the agent's acts, or from the relations 
of the two parties. 
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Express Appointment. — Where an agent acts in accord- 
ance with the definite instructions of his principal, the principal's 
consent is, of course, apparent. 

An appointment in writing is always advisable, since it is less 
open to misunderstandings than an oral one. 

Bat authority to execute any contract, which requires a seal to 
make it binding, can only be given to an agent in writing, signed 
and sealed by the principal. 

For example : an agent with authority to sell land for A, could 
not give a valid deed of it, without an appointment for this purpose 
in writing, signed and sealed by A, unless the deed is signed and 
delivered in A's presence. 

Even if a principal should acknowledge that his agent had suffi- 
cient authority to execute a deed, probably this deed would not be 
binding on the principal, unless the agent's authority waa given 
under seal. 

A vote of a corporation, however, is a sufficient authority for 
its agent to execute a deed binding the corporation. 

Implied Appointment. — If one allows another to act for 
him without interfering, an implied agency is created, and the prin- 
cipal is bound by the acts of such an agent. 

For example : the agent of an express company used to get a 
bookseller, who occupied the same store with him, to receipt for 
packages left when he was out ; this practice was known to the 
superintendent of the company, and the company was held liable on 
a receipt signed by the bookseller. 

So, too, an implied agency may be created in case of great 
necessity. Thus, in case of a railroad accident, the conductor would 
have an implied authority to bind the company for the physicians 
whom he summoned. Or the master of a vessel, in case of disaster, 
could bind the owners by contracts made to save their property. 

Any act done by one in the name of another, may be oftw 
wards ratified by that other, thus making himself liable aa for an 
act of an authorized agent, even though at the time the agent was 
acting without authority. But the principal must have a knowledge 
of all the &cts connected with the agent's act in order to make 
hie ratification good. This ratification need not be made expressly, 
bat luay be inferred from the jirincipal's conduct or from his silenoe. 
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A wife can bind her husbaDd only as his agent, acting with hia 
express or implied authority. She has a preautnptive authority to 
purchase necessaries for herself and family, unless her husband him- 
self proTides them. But he may direct how and where these should 
be bought. 

If they separate through the husband's fault, the wife carries 
vith her this implied authority to bind liim for necessaries ; and he 
cannot relieve himself from his liability by advertising that he will 
not pay. But if the separation happened through her fault, she 
would lose her authority. 

A father is bound to support his minor children, and is, there- 
fore, bound by their contracts for the necessaries of life. But the 
child's authority (s more strictly construed than is the wife's ; and 
if the father baa made provision, this implied authority is gone. 

If a boy is driven away from home, he still has this implied 
authority. But if he leaves of his own accord, or is given his time, 
he probably loses it altogether. 

A father is not bound to support his step- children ; but, if he 
does, then they are in the same position as his own. 

A father is not liable for injuries done to another or to another's 
property by his children, unless he commands them or afterwards 
approves of their acts. 

A father has a right to his minor child's services and earnings, 
unless he has emancipated the child. He may sue for loss of ser- 
vice, if the child is injured by third pei-sons ; but the child must 
be old enough to render some service, otherwise the father has no 
ground on which to base his claim for damages. 

A widow probably has the same relation to their children as 
did her deceased husband. 

Extent of an Agent's Authority. — Within the limiu of 

his employment the acts of an agent are, in legal effect, the acts of 
his principal. But as soon as he goes ouUide of these limits, he 
ceases to represent his principal. 

If he is employed to manage some department or interest of his 
principal's business with, at least apparently, discretionary powers in 
conducting the affairs of that part of the business, he is a general 
agent. Any act of his, which is fairly within the authority usual to 
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liie position, will bind hia principal, eren though coatrary to the 
principal's instructions. 

For example : managers of branch stores, agents of corpora- 
tions, etc. Even clerks in stores may be general agents to sell, ac- 
cording to the authority given them. 

But if he is an agent for some particular purpose, without any 
apparent discretionary powers, then any act done outside the actual 
authority given biiu will not bind his principal. Any one dealing 
with such an agent should ascertain the extent of bis autborily, or 
take the risk of being able to hold his principal accountable. 

Thus, a drummer, whose duty is to solicit orders for goods, has 
no authority to warrant them, unless that is the custom with that 
particular claes of goods. 

If an agent is acting under written instructions from bia princi- 
pal, and this fact is known to the party with whom he deals, bis 
authority will be strictly limited to these instructions. 

The agent is bound to do personally the duty for which he is em- 
ployed, unless it becomes necessary from the nature of the business, 
or is the general custom in that particular kind of business, to employ 
sub-agents. But he is personally responsible for his sub-agent's acta. 

A Principal's Liability to Persons Dealing with his 
Agent. — As already explained, the agent must act within the au- 
thority given him to render the principal liable at all to a third 
person. 

Thus, authority to coUeet a debt is authority to take cash only ; 
or authority to sell is not authority to give credit. 

In any written contract under seal, unless the principal, and not 
Ills agent, appears as the contracting party, and unless the deed is 
acknowledged in his name, he can neither be held liable on it, nor 
enforce it himself. 

Wbere negotiable paper is sigtied by an agent, the principal 
must clearly appear by the face of the instrument to be the party 
promising, in order to be held liable on it. 

For example: a note, signed 'M — B — , Agent," would not 
bind the principal, the word '■'■Agent" being considered merely a de- 
scription; were it signed "J — B — , Agent of C — D — ," it would 
not probably bind C — - D — ; but if A— B— promised in the note. 
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or aigned himself, ^^Agent /or C — D — ," or "tw AgetU of C — 
D — ," c — D — would be liable. 

In aU other eimple cootracts, however, the principal's name 
need not appear at all. Here it is simply a question whether the 
agent acted within the scope of his authority, or not. If he did, 
^en the principal becomes the real contracting party, and his rights 
and liabilities are fixed accordingly. 

As a general rule, too, the principal is liable on, and can en- 
force, such contracts, even though the person dealing with the agent 
did not know who his principal was. 

If, however, the other party, not knowing that he was dealing 
with an agent, had a claim against the agent, he could set this claim 
off against a claim of the principal founded on the agent's act. 

Or, if the other party should make a payment to an agent, hon- 
estly supposing him to be his own principal, the real principal could 
not make this other pay a second time. But, if the other party knew 
he was dealing with the agent of somebody, he would make a pay- 
ment to such an agent with the risk of having to pay again to the 
principal. 

If the agent acts with apparent but no real authority, of course 
the principal is not bound by such acts, nor does he gain any rights 
on his side. But he may ratify these acts, and he then assumes the 
position of principal. 

A principal ia liable for any &aud, deceit, negligence, or wiliiil 
misconduct of his agent, committed while acting fairly within the 
limits of his agency. 

A very common example is tliat of a railroad accident, caused 
by the carelessness or misconduct of the company's employees. The 
company is liable for the injuries to the passengers. 

But there is always a practical difficulty in finding whether the 
act causing the injury is within the scope of the agent's employment. 
If it is not, even though committed with an honest intention to fur- 
ther hifl employer's interests, the principal is not responsible. 

An Agent's Own Liability for his Acts. — Where a 
contract clearly shows tlie intention of the agent to bind his principal, 
generally he cannot himself be held liable on it. 

But where a contract is made in his own name, even though 
"Agent" is added, he will be personally liable. He will also be r«- 
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sponaible, if the party dealiog with him had reasonable cause to b^ 
lieve him his ows principal, or if there is a general custom to hold a 
party making such a contract personally liable. 

Of coarse, if be is his own principal, or if he acts without 
anthority, he will be liable. 

A contract might, perhaps, be made, which would bind neither 
the principal nor agent if the agent acted under an honestly mistaken 
authority. 

If an agent does not disclose his principal's identity, a party deal- 
ing with him may choose between him and his agent, but caa only 
enforce his claim against one of them. 

On the other hand, wherever an agent would be held liable on a 
contract, he could probably himself enforce it against the other party, 
unless his principal had done so abready. 

Thft Liability of Employers. — As already seen, the 
relation of principal and agent is created by contract, either express 
or implied. Accordingly, where there has been no previous agree- 
ment as to pay, an agent is entitled to reasonable compensation. 

If an agent, while honestly attending to his principal's appa- 
rently lawfiil business, injures some third person, he must be indem- 
nijied by his employer for any damages recovered from him by this 
third person. He must also be indemnified for expenses or losses 
fairly incurred in the discharge of his duties. 

Thus, if A orders one of his employees to cut trees on a certain 
piece of land, apparently owned by A, and it turns out that B owns 
the land, and B prosecutes the employee for trespass, the employee 
can claim of A the amount of damages recovered from him by B. 

Probably more litigation arises at the present time over the ques- 
tion of an employer's liability for accidents caused by the negligence 
of his employees, than from any other one source. It follows from 
statements already made that, if the accident is caused by the negli- 
gence of an employee while acting within the scope of his employ- 
ment, his negligence is his employer's negligence, and the latter is 
liable for injuries occasioned thereby. Whether the employee was 
so acting, is oflcn a delicate question of fact, dependant on the pecu- 
liar circumstances of each case. 

Towards hia own employees, an employer's liability is not so 
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broad. An employee is asBumed to kuow and accept the ordinary 
manifest risks of his employment. So, alao, he cannot make his em- 
ployer liable for injuries caused by the negligence of his fellow-ser- 
vant. But 88 to just what constitutes a, fellow-servant in a given 
case is often a difficult question ; for instance, an engineer and a 
switchman on a railroad have been held to be fellow-servants, while 
an engineer and a conductor, and a brakeman and a car- inspector, 
have been held not to be fellow-servants. 

On the other hand, an employer is bound to use ordinary cuv 
in selecting employees competent for their position and to furnish safe 
and proper machinery ; and is none the less liable, if he leaves these 
matters to the care and superintendence of another. Notwithstand- 
ing an employee's assumption of the risks of his employment if he is 
injured by defects in machinery of which he had no knowledge and 
no reason to know, or by defects of which the employer or his super- 
intendent had notice and neglected to remedy, the employer is liable. 
The tendancy of recent legislation is to extend still further this liabil- 
ity of an employer so as to do away with his defences of fellow-ser- 
vant, and implied assumption of the risks of employment. 

Some Special Kinds of Agents. — Attomet/s in Fad. 
They are agents, usually formally appointed, to execute deeds, or to 
assume some of their principal's general powers. The writing 
appointing them is called a " power of attorney," and if it is to 
execute deeds, it must itself be given under seal. A power of attorney 
should give specific instructions, and is strictly construed by the 
courts. 

Attorneys at Law. A lawyer's duties are specially defined by 
statutes in most of the states. In general, however, their duties are 
to give advice to their clients and to appear for them in court. They 
are really judicial officers, swoi-n to uphold the laws of the land, and 
to look after their clients' interests honestly and faithfully. 

Sroters. A broker is one who negotiates for others the pur- 
chase and sale of stocks and commercial paper, or of other kinds of 
property. He is not strictly an agent for either party, in the sense of 
acting in their place ; but he is generally a middleman, or go-between, 
to bring the parties together. He is entitled to his commission as 
soon as he finds parties prepared to trade with each other, and if do 
amount is agreed upon, he can recover the usual commission for such 
work. 
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The term "broker" is used bo loosely tliat this deftaition may 
not apply to many who call themselves brokers. 

Commiision Merchanle or Factors. They are persons or firms 
to whom goods are sent by maniifaeturers for sale. They may 
sell in their own name, or in their principals', as they choose ; and 
are personally responsible on their contracts. They have poeeeasion 
of the goods sent them for sale, and a lien on such goods in their 
hands for their commissions or any balance due them from their 
principaU. 

Certain factors, called dd credere or guaranty factors, for an 
extra commission, warrant that their principals shall receive the 
money for the goods sold, whether the piirchascu? pays or not, Coo- 
aequently, if the purchaser does pay, the title to the money passes at 
once to the principal. 

Auctioneen. They are usually the seller's agent, and hold 
a similar legal position to factors. They have a special property in 
the thing to be sold, and consequeutly a lien on It and the purchase 
money, if authorized to receive it, for their commission and other 
charges. 

.Termination of an Agency. — An agent's authority can be 
recalled at any time before it has been exercised, unless it is coupled 
with an interest. 

Thus if a power of attorney was given for the sale of certain 
land, in consideration of money advanced by the agent to the princi- 
pal to be secured by this sale, such an authority is " coupled with an 
interest " and cannot be revoked. 

The appointment of a second agent to take the first agent's 
place, would act as a revocation of the first agent's authority. 

The death, insanity or bankruptcy of a principal would revoke 
hb agent's authority ; but if an agent had no knowledge of his prin- 
cipal's death, his authority is still sufficient to render the estate liable. 
An agent may renounce his authority at any time of his own 
accord, subject to a claim for damages if his principal sustains any 
injury by this act. 
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CHAPTER 111.— PARTNERSHIP. 



What a Partnership is. — A Fartnenkip is the relation ex- 
isting between two or more persona who have joined together their 
money, goods, skill and labor, or any or all of them, in some busi- 
ness, in which they divide the profits or share the losses. 

Any incapacity in the way of making a valid contract gener- 
ally, is to the same extent an incapacity in the way of becoming a 
partner. In some states, where married women are given control 
of their separate property, they also have power given them to enter 
into partnerships ; but the law is as yet very unsettled in regard to 
their legal position. 

The money or goods contributed by the partners are combined 
at the. outset into one mass. The title to this mass then belongs to 
the partnership. Each partner <JWDS an interest ; but, until dissolu- 
tion, this interest is in the receipts Jrom the business. At dissolu- 
tion of the partnership, the property of the firm is divided among the 
partners after paying its debts. 

Sharing profits alone, does not necessarily create a partnership, 
though it may be very good evidence of one. When it is used 
simply as a means of paying employees or agents, there is no relation 
of partnership between them and their employer. 

Different Kinds of Partnerships. — General Partnerskipa. 
This is the ordinary partnership, and each partner is personally re- 
sponsible for the entire debts of the partnership without regard to 
what he contributes. 

Those persons who are publicly known to belong to a firm, are 
called the oitenaibh partners. Others, who contribute capital, and 
share in the profits or losses, but are not known to be partners, are 
dormajit or sUenl partners. Silent partners may be made liable for 
the firm's debts equally with the ostensible partners, if they can be 
discovered. 

Limited Partnerships. Where it is agreed that each partner 
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shall be liable only for the amount of capital he coatributee, it is a 
special or limited partaereliip. 

Thia restricted liability is only created by atatute, and therefore 
the statute regulations in the different states in regard to them should 
he closely followed in their formation ; thus, in some stal«s they 
must be registered, or pnblishcd ; and in most of the states the capital 
must be contributed in money. 

In this kind of partnership a partner's liability does not begin 
till all the capital is paid in. 

Joint Stock Companies. These are unincorporated companies 
which sell transferable shares. They are similar to corporations, 
managing their affairs by a board of directors, and distributing the 
profits equally among the shares. Shareholders, however, are really 
partners ; and unless their liability is expressly stipulated, and pub- 
licly known, to be limited to the number of shares owned, or is so 
stipulated by statute, they are liable to the same extent as general 
partners. Such companies are not very common in this country. 

How Partnerships are Formed. — A partnership is 
usually formed by an oral or written agreement between the parties. 
If it' is for more than one year, or is not to go into effect within & 
year, the Statute of Frauds requires it to be in writing. 

It is customary for the parties to enter into a written agreement, 
called the arlides of copartnershiji, setting forth specifically the terms 
of their agreement. It is certainly always advisable. The lia- 
bility and authority of the partners begins with the actual formation 
of the partnership, however, which may be before the articles arc 
executed. 

Where the agreement is not in writing, the actual intention of 
the partners will govern the terms of the partnership. 

The exact time for beginning the partnership, whether immedi- 
ately or at a future date, should be clearly stated. 

A partnership may be created for life (i.e. till the death of any 
one of the partners) , or for a term of years, or for an indefinite 
period, or even for a single transaction. 

It may be created to carry on any lawtiil business. Bat the 
partners must confine themselves to the business agreed upon. 

The partnership may consist of any number of partners, who 
may transact their business under any firm name which they may 
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adopt. In some states, however, reatrictionB have been put on firm 
names, such as in the use of "and Company," where no partner 
is represented by the '^Company." 

New partners can only be admitted by ananimous consent. But 
by the partnership articles, or by agreement, the capital of a de- 
ceased partner may be left in, or even his personal representative 
may take his place as a partner. 

In joint stock companies which sell transferable shares, a pur- 
chaser of a share becomes a partner. If it is so provided in the ar- 
ticles, the personal representative of a deceased shareholder may lake 
his place in the company. 

A partnersliip is often implied from the relations of certain per- 
sons together in business, though they have not expressly agreed to 
consider themselves partners. 

Thus, if certain persons in business have a common interest in 
the ownership of property and in the sharing of profits and losses, all 
the elements of a true partnership are present, and no express agree- 
ment Is necessary to make them partners. Or, where a partnership 
for a fixed period runs out and the partners still carry on their 
business as before, the law implies a continuing partnership under 
the same terms. 

the Relations of Partners to Bach Other. — In a part- 
nership each partner is principal for himself, and an agent for all the 
others. Each may therefore require the others to labor faithfully 
and diligently to advance the interests of the firm. 

But a partner would have no right to demand extra pay for his 
services. Even if, after dissolution, one partner settled up the part- 
nership affairs, he would have no right to extra pay unless it was 
so agreed. 

The partners may arrange among themselves how they will 
share their liabilities ; but such arrangements, as will be seen here- 
after, will not affect the rights of firm creditors, unless they know of 
them. 

No partner has a right, without the others' consent, to engage in 
any outside business which competes with, or is against, the interests 
of the partnership. For example : he could not use the firm aa a 
market for his own goods, to his own private profit. 
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la the management of the partnership affairs the partners have 
equal rights, even though their iDt«resta are unequal. Where there 
are more than two partners, a majority ran control the ordinary ac- 
tion of the firm. Incases of fiindamental importftnee, however, all 
must agree. The partnership articles ought to recite the occasions 
when a unanimous consent is necessary. 

Each partner has a right to the books of the conceru, aod each 
should carefully enter in them whatever he does. 

A partner may take goods of the firm for his own use, and 
charge them to his account ; but the articles ought to regulate the 
amount that can be Bo taken. 

Each partner is in duty hound to keep his own money absolutely 
separate from the money of the firm. If the money of the firm is 
placed in a hank, it should be deposited in the firm name ; and any 
one of the partners may draw ont money so deposited. If a partner 
deposits money of the firm in his own name and the bank fails, he, 
and not the firm, will have to bear the loss. 

The Power of Partners to Bind the Firm. — Each part- 
ner has the power to bind the firm on any contract within the limits 
of the partnership business, even without the knowledge or consent 
of the other partners. 

But the contract must fairly belong to their business : i.e. it 
must relate to some of the objects for which the partnership was 
formed. Custom will often help to determine how far any particular 
business may fairly be carried. 

If a written contract is made in the name of a partner, he will 
be personally liable on it, unless it can be shown to belong to the 
firm. If such a contract is in the firm name alone, or in the names 
of all the partners without reference to the partnership, this is suffi- 
cient to render the firm liable. It would he better, however, if the 
names of all the partners appeared as doing business under a certain 

Each partner has a right to buy and sell goods in which the firm 
deals, to collect debts and give receipts, and to warrant goods if it is 
customary. He might eveu sell all the property of the firm, and 
ordinarily he has power to mortgage or pledge the property of the 
firm to secure its debts. 

But oue partner cannot convey real estate without the i 
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of the other partners. All their names should appear in a deed, or 
ia a mortgage of real estate, in order to make it a good conveyance 
to or from the Arm. 

Thus, if the deed ran to Pel«r Smith and Compan7, Peter 
Smith alone would get the title to the real estate. He would 
hold, however, ae trustee for Ihe firm, and the other partners could 
compel him to convey it to them all. 

If it was the custom in the business, a partner would have the 
power to sign negotiable paper with the firm name, and to borrow 
money for the firm hj giving not«s. But he could not bind the firm 
hy a note given for his own debts. 

The firm name mnst be signed to negotiable paper to render the 
firm liable at all on it. 

On the other hand, a partner would not usually have the right 
to set off a debt owed to the firm against a private debt of his own, 
nor has he authority to guarantee a debt, or to endorse, for a third 
person, in the firm name. 

All the partners are liable for any act of negligence of one of 
their number, or for his fraud or wilful misconduct, committ«d in 
the course of the partnership business. 

For example : where a partner was overseeing some hoisting, 
and a rope broke and a man was injured ; or where a partner kicked 
a customer out of their store ; or if be made fraudulent representa- 
tions in the sale of goods ; alkthe partners would be responsible. 

Even though the partners agree to restrict this authority to bind 
the firm, this agreement is only good between themselves, and does 
not change their liability to a third person who deab with one of 
them without a knowledge of this arrangement. 

A Partner's Relations to Third Persons. — Persons 
who have expressly formed a partnership, are, of course, liable as 
partners to all third persons dealing with them as such; i.e., 
each is liable for the entire debts of the firm, unless it is a limited 
partaership. 

But if this third person knew of an arrangement among the 
partners, by which, for instance, one had agreed to meet all the 
liabilities, be could probably then only resort for payment to this one 
partner. 
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Bnt persons are liable, as partners, to any third person to 
whom they hold themselves out as partners, or when their relations 
to each other would imply a partnership without an agreement to the 
contrary. The third person, however^ mast honestly believe them to 
be partners. 

Where persons are joint owners of property, and share profits 
and losses, nothing further is needed to constitute them partners. 

Where persons share profits and losses, they may usually be 
considered partners by third persons, and dealt with as such. Even 
when they share only the profits or only the losses, under most cir- 
cumstances they are partners, as to third persons at least. But 
giving a percentage of the profits to a landlord to pay the rent of a 
store, or as wages to an agent or salesman, does not make them 
partners. Neither does one loaning capital at an interest propor- 
tionable to the profits, nor the personal representative of a deceased 
partner, whose money is left in the business, become a partner thereby. 
Nor does a retiring member, who is paid for his good will out of 
the profits, continue a partner. 

Creditors of the partnership have the first claim on the partner- 
ship property, while private creditors must be satisfied first out of a 
partner's private property before the partnership creditors can have 
their turn. In a number of states it is held that a private creditor 
cannot attach partnership property, on the ground that until dissolu- 
tion a partner'^ interest is simply in the returns of the business and 
that the title to the property is in the partnership, 

A firm creditor should secure the separate signatures of all the 
partners to a note, and then he has the choice of proceeding as a 
firm creditor or a private creditor. 

Most states have homestead laws, which, for the protection of a 
debtor's family, exempt certain real estate which has been set apart 
as a homestead, under certain i-estrictious, from attachment or 
sale on execution by a creditor. All the states have exemption laws, 
to protect property of certain kinds and a certain amount of money 
from creditors. 

Dissolution of a Partnership, — A partnership may be 
dissolved at any time by the consent of all the partners. If the 
partnership was formed for an indefinite period, notice from any of 
the partners at any time will dissolve it. IVobably the other partners 
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could require a reasonable length of time, after this notice, to arrange 

their affaire. Where partnerahips are for a fixed time, the articles 

often provide for a dissolution at an^ time on a three months' notice. 

The following events will of themselves cause a dissolntion : — 

(1) The death of a partner. 

The partnership articles may, however, provide that this shall 
not dissolve the partnership. 

(2) A formal decree of bankruptcy against a partner or the 

The bankruptcy must be judicially decreed. Insolvency simply 
is not sufficient. 

(3) The assignment, by a partner, of his assets in the firm to 
an outsider, or even to his fellow-partners. 

Here, again, the partnership articles ma^ proviile that the firro 
is to go on as before, or that the purchaser is to join it. 

(4) The termination of the time originally fixed for the part- 
nership. 

Bat the partnership often continues under the same conditions, 
becoming a partnership at will. 

(5) A declaration of war, if two partners are respectively citi- 
zens of the two nations at war. 

This would not be true of a rebellion. 

(6) The marriage of a partner who is a woman, unless married 
women are allowed hy statute to be partners. 

The absconding, fraud, misconduct (either in conducting the 
firm's business, or in formiag persona! habits which interfere with 
the performance of his duties) , or insanity of a partner, or his ina- 
bility to perform hie part of the agreement (as in putting in capital), 
or the impracticability of carrying on the partnership business by any 
reasonable means, — all are good grounds on which to ask a court of 
equity for a dissolution. 

Upon dissolution the power of the partners to bind the firm 
ceases. The property of the firm must then be applied to the part- 
nership liabilities. Aft«r paying the debts, if there is a surplus, the 
partners share it according to their different interests in the partner- 
ship. If the dissolution is caused by death, the deceased partner's 
interest goes to his estat«. 
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Unless the dissolution is caused by death or bankruptcy, the 
public should be notified by newspaper notice, or by circular, or in 
both ways, ebe the partuers will still be liable as a firm to persons 
without notice of the dissolution. 

Voluntary Associations. — The great diBtinction,between a 
partnership and a corporation lies in the individual liability of their 
respective members. A corporation is a legal person quite distinct 
from its stockholders, both in its in^emal management and in 
its relations with third persons. Its existence is not affected by the 
death of a stockholder, or by the sale of his shares to another ; 
nor is a stockholder individually liable for its debts. With a 
partnership all this is quite different as the preceding pages have 
shown. 

There are certain unincorporated companies, known as "volun- 
tary associations," which are like corporations in their organization 
and management, and yet are partnerships so far as third persons are 
concerned. Instances, such as master builders'or mechanics' associa- 
tions, or milk producers' (in the vicinity of largo cities) associations, 
are quite common. The membership of such an association is 
usually large ; and its object is not ordinarily to carry on a 
single business enterprise, but rather to advance the individual 
business interests of its members by co-operating to secure a suitable 
common meeting place, or to establish, from time to time, common 
rates, or to obtain better facilities for transportation. 

These associations are usually organized much as are corpora- 
tions, under by-laws or a constitution, and are managed by boards of 
directors or trustees and other officers. The terms of such organiza- 
tion are binding on the members as betweeo themselves, but in 
their dealings with outsiders they are generally considered partners. 
Consequently each member of such an association becomes individu- 
ally liable for all its debts, although, of course, he could force his 
associates to contribute their respective shares in case he had to pay. 
A member does not rid himself of this liability by retiring from 
the association, unless the creditor is aware of such fact. This 
matter of individual liability, and certain difficulties in regard to the 
title to property, which cannot be briefly explained, are serious 
objections to such associations. 
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CHAPTER IV.— SALES OF PERSONAL 
PROPERTY. 



What a Sale Is. — A A'oZe is the transfer by one person to 
another of the ownership of some specific artitile of personal property 

for a price in money. 

A sale must be for cash. An exchange of goods for goods is a 
barter and not a sale. 

The seller ia often called the veiidor, and the buyer the veudee. 

A sale is an executed contract. If it is executory, it is simply a 
contract to sell in the future. The buyer, under such a contract, 
would not get a title to the goods, but only a right to damages in case 
the contract is not performed. 



The Thing to be Sold. — Its ExUtence and Ovmeriliip hy 
the Seller. In general, u man cannot sell what doea not exist, or 
what he does not own at the time of sale. 

Bat a potential interest in a thing not actually existing is capable 
of an immediate sale. 

For example ; an owner or lessee of land has such an interest 
in those future natural crops which are not planted from year to year, 
as hay, fruit, etc. ; and in annual crops when planted and growing. 

But this potential interest must be more than a mere poaaibUity 
of acquiring property in the future. 

A sale cannot be made of the expected halibut catch of a vessel 
then ou a cruise. Nor can one make an assignment of future wages, 
who is not then under contract of hire. 

Generally, however, if one seUs goods not then owned by him, 
and afterwards acquires them, the title to them will then pass at once 
to the buyer. 

This would not be so in Massachusetts and perhaps other stat«a, 
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unless the seller acted as though lie intended to appropriate them to 
the contract. 

An executory contract for the sale of goods not then owned is 
perfectly valid. But, to prevent such transactions as stock'jobhing, 
if the parties to a future sale never intend any actual delivery or 
paymeut, it is invalid. 

Its Appropriation. The rule originally was that, until the thing 
sold was actually set apart and appropriated to the purposes of the 
contract, there could t>e no sale. 

For example : A sold B two hundred and fifty barrels of pork, 
part of a larger lot of the same quality lying in his cellar ; B took 
away one hundred barreb, and sold the one hundred and fifty remain- 
ing barrels to C ; A agreed to keep this lot for C, but they were not 
separated at all from the main lot in A's cellar ; B failed, and A 
refused to deliver to C ; and the court held there had been no 
sate to C. 

This rule U followed in Iowa, Alabama, New York, Massacha* 
setts, Maine and Pennsylvania. If, however, it ia agreed that the 
buyer shall make the selection, and he is given possession of the whole 
mass for this purpose, he cannot be deprived of this privilege. 

The other states do not hold that such a physical separation is 
necessary before there can be a sale. 

In all the states, if the sale is of the seller's interest as an 
owner in common with others of certain property, there need be no 
actual separation ft^m the mass. 

Such would be the case of grain stored in an elerator along with 
other grain of the same quality. The sale is completed here aa soon 
as the elevator man has agreed to hold the grain for the buyer in- 
stead of for the seller. 

Should the seller appropriate goods, which the buyer refuses to 
accept as not in accordance with the contract, this would not pre- 
vent the seller from appropriating other goods within the time allowed 
by the contract. 

Thus : if A sold a cargo of grain of a certain quality to B, to 
be delivered within one month, and tendered the cargo of a certain 
vessel, which B refused as not of the right quality, B would have a 
right to tender another cargo, if there was still time within the 
month. 
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Ab Boon as the seller has selected the goods tor the contract, 
and has taken the proper steps to place them in the buyer's posses- 
sion, the title to the goods passes to the buyer. 

For example : a delivery of the goods at the proper express 
office, or railroad, or carrier, directed to the buyer, passes the title. 

But, if they were sent in the seller's name and subject to his 
order, the title to them would still belong to the seller ; and probably 
abo if they were sent C. O. D., though this point is not definitely 
settled. 

In all cases, however, the actual intention of the parties, as 
to when the title shall pass, will usually decide the question. 

When a contract calls for the manufacture and sale of an arti- 
cle, the title will not pass to the buyer till the article is completed 
and delivered to liim and accepted by him. 

If the buyer is to pay in instalments as the work progresses (as 
in case of a ship or house) , it must be finished before the title passes ; 
though, if the instalments are arranged proportionable to the work 
done, then the title to as much as is finished would pass on the pay- 
ment of an instalment. Such at least is the rule adopted in Indiana 
and Pennsylvania ; but the New York, Massachusetts, New Jersey 
and United States courts, have decided that the actual intention of the 
parties in each case shall settle the time for the title to pass. 

Change of Possession, — In a sale there must be a change 
of possession, either actually or constructively. 

An actual change of possession is of course simply changing 
hands, as is the case in most sales. But the change may be accom- 
plished by a constructive or symbolical delivery ; as by transferring a 
bUl of lading, or by giving a mortgage of goods. 

After the goods are set apart and appropriated by the seller, no 
actual delivery to the buyer is needed to pass the title, so far as the 
parties to the sale are themselves concerned. 

But to prevent sales whose object is to defraud creditors, if the 
seller still retains the article sold, a creditor can attach it as the prop- 
erty of the seller, unless the seller can show that the sale was not 
fraudulent. 

A very common example of the sort of sale this is intended to 
prevent, is the practice of insolvent men putting all their available 
property in their wife's name. 
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In ConDecticiit, Delaware, Kentucky, Missouri, Nevada and 
California, retention of the possessioQ hy the seller, is conclusive evi- 
dence of an intention to detraud creditors. 

In Maryland, Iowa and Canada, unless the sale is recorded of 
goods still in the apparent possession of the seller, the sale is invalid 
as against creditors or subsequent purchasers for value. 

Even if the sale is honest but without a change of possession, and 
the seller subsequently sells the article again, the second purchaser 
has a good title, if he gets the article into his possession first. 

Thus, a bill of sale given the first purchaser would not be suffi- 
cient to deprive an innocent second purchaser of his title, if he was 
the first to get possession. 

But, if the goods are at sea or on the road, a delivery of the bill 
of lading is sufficient ; or, if the goods are in a warehouse or grain 
elevator, subject to the seller's order, a delivery of the warehouse re- 
ceipt, and a transfer on the books of the warehouse or elevator, is 
sufficient. 

If the buyer is already iu possession, or is the partner of the sel- 
ler, no change of possession is of course necessary. 

In transferring stock, where it is not regulated by the charter or 
by statute, the delivery of the stock certificate is sufficient without a 
transfer on the books of the corporation. 

If the goods are 30 bulky or far away as to prevent an immedi- 
ate transfer, or if they are kept by the seller for repair and alteration, 
the buyer is protected against a subsequent purchaser or the creditors 
of the seUer, if he is diligent in securing his possession. 

EfFect of the Statute of Frauds. — By the Statute of 
Frauds, '*No contract for the sale of goods, wares or merchandise for 
the price of fifty dollars (or thirty in some states) or upwards, shall 
be allowed to be good, except the buyer shall accept part of the goods 
so sold and actually receive the same, or give something in part of 
payment, or that some note or memorandum iu writing, of the bar- 
gain, be made and signed by the parties to be charged on such con- 
tract, or their agents thereunto lawfully authorized." 

This or a similar law has been enacted in all the states and in 
Canada, except in Rhode Island, Delaware, Virginia and Alabama, 

It applies to executory contracts for sale aud also to barter. 

It does not apply to contracts for manu&cture. 
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"Goods, warea and merchandise" include Blocks, promissory 
notes and bonds (except in New Hampshire, Indiana and Alabama), 
and annual crops, as well as the articles ordinarily referred to by 
these words. 

If several articles of small value but in all amounting to Ully 
dollars (or thirty) and over, are bought at the same time and as one 
transaction, the statute applies. 

The memorandum must set forth the terms of the contract suffi- 
ciently to identify the thing to be sold, and which party is buyer and 
which seller ; and must be at least signed by the party to be 
charged thereon. 

In general the goods must be accepted and actually received, 
wholly or in part, by the buyer, to make an oral contract for a sale, 
amounting to fifty dollars or over, binding. 

For example : A agreed orally to buy some hides of B, who set 
apart the required number at the doorway of his store ready to be 
called for by A ; that night the store was burned ; and the court 
allowed A to refuse to pay for the hides because he had not "ac- 
cepted or actually received the same." 

Acceptance and actual receipt, however, if only for a moment, 
is sufficient. 

Unless the buyer is to have an opportunity to examine the 
goods, such acts of the seller as will pass the title ordinarily to the 
buyer will be an acceptance within the meaning of the statute. 

It would also be an acceptance, if the buyer neglected for an un- 
reasonable time to reject goods sent to him for inspection, or if he 
acted towards goods not actually received as though he was their 
owner (for instance, by selling them to auother) . 

But an acceptance of a sample is not an acceptance within the 
meaning of the statute, unless it was accepted as a part of the whole 
bulk. 

Where goods are in a warehouse, delivery of the warehouse 
receipt and a transfer on the books is a sufficient receipt within the 
statute. So, too, if goods are already in the buyer's hands. But so 
long as the seller retains his lien (see Lien below), there can be no 
receipt to satisfy the statute. 

Giving any amount of money, however small, in part payment, 
will take the whole contract out of the operation of the statute. 
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Conditional Sales. — Where the intention of the parties, 
either expressly stated, or clearly implied in the circumstances, is to 
fiK some coodition to the sale of goods, this coDdition must be 
satisfied before the absolute title will pass to the buyer. 

Among the most commou examples of this class are sales on 
trial or approval, and the buyer's approval is necessary before the 
title to the goods passes to him. 

The buyer has a. right to a reasonable use of the goods, in 
order to try them. If he uses them improperly, or fails to return 
them in due time in case of non-approval, he then becomes owner 
absolutely, unless indeed the seller promised to come after the goods. 

Sewing machines are often sold in this way. 

Another kind of conditional sale is a sale with the right to 
return the goods within a certain time and have the money refunded. 

But it is often an important and difficult question to know 
whether the parties intend the title to pass immediately or at the end 
of the specified time. It must be a question of the actual intention 
in each case. 

A sale is ofUn made under an agreement that the title will not 
pass until the goods are paid for. 

This is commonly the case in buying on the instalment plan. 
On a failure to pay the instalments when due, the selLer can retake 
the property. Until the last payment is made, the seller's title is 
considered good as against creditors of the buyer, or purehasei'S from 
him in good faith and without notice of this condition ; except in 
Alabama, Delaware, Illinois, Kentucky and Maryland, where the 
rights of the buyer's creditors and purchasers from him are reeog- 

Chattel Mortgages. — A Chattel Mortgage is a sale of 
personal property as security for some debt or other obligation, the 
sale to be avoided by a repayment of the money, with interest, within 
a certain time. 

Chattel mortgages are usually drawn up in a form similar to 
mortgages of real estate ; but any instrument which would be a good 
bill of sale is sufficient, if it provides that the instrument is to be 
void when the debt is paid. 

The mortgagor (or seller) usually retains the property mort- 
gaged in his possession. Therefore, in order to protect the mortga- 
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gee's (buyer's) interest from creditors of the mortgagor or subsequent 
purchasers from him, the mortgage must be filed in the office of the 
town or county clerk, according to the statute laws of the place where 
they are given. 

Statutes often require chattel mortgages to b« refiled from year 
to year as well as at the time they are given. 

The statutes always provide that the mortgagor shall have a 
further time ailer the debt is due, in which to redeem the property. 
This is called an '■^equity of Tedemption," and is commonly fixed at 
sixty days. At the end of this time the mortgagor loses all right to 
the property. But chattel mortgages almost always contain a power 
of sale, by which the mortgagee may take the property immediately 
if the debt is not paid at its maturity, and sell it at public auction, 
or at private sale if the mortgage so provides. If there is a surplus 
from such sale after payment of the debt and expenses, it l>elongs to 
the mortgagor. 

A merchant cannot mortgage his stock of goods, he agreeing to 
sell and replace the good so a to k ep he same amount in stock. 

The mortgagee n ay ass gn 1 s e e the mortgaged proper- 

ty, and his assignee h n a ]u es all h s r gilts and duties. The 
mortgagor may also a 1 s n ere s n the property, (i.e. his 

equity of redemption) subje f ourse o the rights of the mort- 



Warranty. — A Warranty is an undertaking by the seller, 
either express or implied, that a certain fact in regard to the thing to 
be sold, is, or shall be, as it is promised in the contract. 

For example : that a horse is sound, that a wat<;h will keep 
good time for five years, that goods are of a certain make, etc. 

If the warranty is not fulfilled, the buyer may take back the 
goods and receive back the money paid, or he may claim damages. 

The warranty must be a part of the contract however to be bind- 
ing without a separate consideration. If the contract for a sale is 
once completed, no subsequent statement will be binding as a war- 
ranty. And if an oral agreement for a sale with a warranty in it is 
afterwards reduced to writing, other than a mere receipt, this writing 
must contain the warranty. 

A sale always implies a warranty that the seller had a good 
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title to the goods sold, ualess it caD be clearly showti that the eeller 
only intended to transfer such an interest as he himself had in them. 

This implied warranty of title is for the reason that the rightful 
owner of personal property can take it wherever he finds it, even 
though the person in whose possession he finds it, is an innocent 
purchaser for value. 

There is no implied warranty of the quality of goods which can 
be inspected by the buyer at the time of purchase, but the rule is 
that the buyer must himself take care not to be deceived c 
ing their quality. 

Thia is so, although it is difficult to get at the goods to e 
them ; for instiince, if they are packed in barrels or bales ; and 
although the buyer relies on the representation of the seller instead 
of examining them. 

It ia probably so even in the sale of provisions, though some 
courts are inclined to imply a warranty in the sale of provisions for 
immediate consumption. 

In a sale of goods by description, there is an implied warranty 
that they shall be aa described, and also that they shall be fairly 
merchantable. 

For example ; if A bought certain manilla rope lo be shipped 
from Singapore, and found, when it arrived, that it had been wet 
with salt water and then dried and rebalcd, causing a loss of 25% 
in its market value, he could recover damages for the breach of an 
implied warranty of merchantability. 

Where an article ia ordered to be made for the buyer for a 
special purpose, and the buyer relies on the skill and knowledge of 
the maker to provide him with a suitable article, there will be an 
implied warranty that the article shall be reasonably adapted to its 
intended use. 

In a sale by sample the seller impliedly warrants that the bulk 
is like the sample ; and, if the seller ia the maker or producer of the 
goods, that the goods have no secret imperfections. 

But it must be a sale strictly by sample. The mere display of a 
sample, where the buyer still intends to examine the bulk, will not 
create any implied warranty. 

The buyer has a right to examine and return the goods, if they 
are not the same as the sample. 
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Lien. — Lien is the right of the seller to hold goods sold till 
he is paid for them. Aa soon as they pasH out of tlie seller's hands, 
this right ceases. 

This right of lien may be waived, if it is so t^reed. It is 
generally considered to be waived in sales on credit, so that the 
buyer is entitled to a delivery of the goods at once. 

If the buyer neglects for an unreasonable time to take and pay 
for goods sold, the seller may resell them after notice to the buyer to 
pay for them, the seller acting as agent for the buyer. 

If the buyer becomes insolvent after tjie contract has been partly 
performed, even in a sale on credit, the seller need not deliver any 
more goods till he is paid for those already sent. If the buyer is 
indebted to him for other goods sent previously, the seller need not 
deliver any more goods till this other debt is paid aa well. 

Some difficulty arises where goods are delivered constructively. 
As a rule, however, until the tille to the goods has passed, so that 
they are under the purchaser's control, the seller still has his lien on 

This is often a question of much practical importance in case 
the seller becomes insolvent. Much will depend on the peculiar 
circumslances of each case. 

Stoppage in Transitu. — If the buyer becomes insolvent 
before paying (or goods sold him, the seller may stop and retake the 
goods, if tJiey are then being transported In the buyer and have not 
as yet reached their destination or come into the possession of the 
buyer or his agent. 

There is no right of stoppage, if the goods are sent to pay a 
precedent and still existing debt. 

Should the seller, honestly believing the buyer to be insolvent, 
stop the goods, the buyer may reclaim the goods and defeat the 
stoppage by payment of the price. And be may also defeat il in 
such caae, if the sale is on credit, by a tender of adequate security. 

Where goods have been stopped in transitu, if the buyer, after 
due notice from the seller, refuses to pay for the goods, the seller 
may then resell them, acting as agent for the buyer. 

As soon as the transportation is at an end, the seller loses his 
right of stoppage. This leads to the practical question in each case, 
as to jnst when the goods are not in transit. In general goods deliv- 
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cred to a carrier to be forwarded to the buyer are in transit, even 
though the carrier ia one selected by the purchaser or is liis general 
forwarding agent. They remain in transit till they reach the hands 
of the purchaser or his agent appointed to receive them (as a ware- 
houseman, an elevator man or a shipping agent) . 

They would not be in trausit if in the buyer's own conveyance ; 
and if the buyer meets the carrier before he reaches his destination 
and takes the goods, the transit is at an end. 

The buyer may make the carrier his agent to hold the goods 
for him, and thus put an end to the transit ; for example, if the 
purchaser has no warehouse, aud is accustomed to use the carrier's 
warehouse. 

If the buyer resells the goods while they are in transit, and 
then becomes insolvent, the seller may stop them at any time before 
they come into the second purchaser's hands. 

But if this second sale is made by the endorsement of a bill of 
lading, then the seller will be deprived of his right of stoppage. 
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CHAPTER v.— BAILMENTS AND COMMON 
CARRIERS. 



What a Bailment Is. — The placing by one person of some 
itrticle of personal property in the possession of another, to be held 
till the special purpose of this delivery is accomplished and then to 

be returned, is called a Bailment. 

In a snle the essential element is a change of ownership, while 
in a bailment the esHential element is a change of possession witlwut 
a change of ownership. 

Common examples of bailments are loaning articles, storing 
goods, hiring horses or furniture or other property, carrying goods 
from place to place, etc. 

The one who makes this temporary transfer of the possession 
is the bailor; and tlie one into whose charge it is given, is the bailee, 

A bailment must be made by the actual owner of the property, 
or by a virtual owner who has a right to its disposal. 

One may become a bailee, however, without any delivery from 
the bailor ; for instance, if he finds lost property, or if, being a 
trader, aAer selling goods, he holds them subject to his customer's 
order. But the bailment relation is not created if one is in wrongful 
possession of the property of another, as is the case in holding stolen 
property. 

A bailment may of course be made by means of agents on both 
sides, and the property may be in possession of the bailee's agent 
during the whole of the bailment, as is usually the case among com- 
mon carriers. 

While the bailee is in actual possession of the property bailed, 
he has all the righfa of owner, if some third person attempts to 
deprive him of his possession. 

The bailment itself is a transaction entirely distinct from the 
contract in accordance with which the bailment is undertaken. The 
bailment is really only this putting the bailee into possession of prop- 
erty of the bailor, with a duty to return it to the bailor, or to his 
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order, when the special purpose for which it was deliTered is accom- 
pliahed. The contract for the bailment U the agreement by which 
this transaction is controLed, and is governed by the same principles 
as any other contract. 

Gratuitous Bailments. — A bailment may bo UDdertaken 
as a favor on the part either of the bailor or of the bailee, as the case 
may be ; and consequently ia a gratuitoua bailment. 

In accordance with the rule already stated under contracts, that 
a promise made simply as a favor is without consideration and there- 
fore is not legally binding, so an agreement for a gratuitous bailment 
is not a binding contract, and either party may refuse to undertake the 
bailment. However, as soon as the hailor has given the property 
into the bailee's possession, the trust thus imposed makes both parties 
responsible for the performance of their duties as bailor and bailee 
respectively. 

Where the Bailor ahnf is benefited. Here the bailment is 
undertaken simply ajj a favor to the bailor. The hailec in this case 
either stores goods, or carries them, or does work upon them (as 
repairing), for the bailor without charge. So loug as the bailor does 
not pay for it, it matters not that the bailment is in the line of the 
bailee's regular business. 

Since the bailment is a favor to the bailor, the bailee need only 
lake slight care in looking after the bailor's property, and will only 
be responsible to the bailor for ils loss or injury on account of his 
great negligence. Of course he will not be responsible at all if he 
does not consent to the bailment. 

"Slight care" and "great negligence" are relative terms, to be 
applied to an actual case according to its peculiar circumstances. 
In most cases tlie bailee would not be responsible, if he took as good 
care of the bailor's property as he did of his own. But this is not 
a conclusive test ; for example, a man, who was carrying money 
from New York to Boston for a friend, in two hand bags, missed 
one, and rushed on the deck of the steamer just as she was about to 
start, leaving the other bag on a table in the saloon ; when he re- 
turned, this bag was gone too; and, though it also contained his own 
money, the court held him responsible. 

The bailee may make stipulations with the bailor in regard to the 
extent of his responsibility, for instance, to enlarge it ; but he cannot 
thus excuse himself from his liability for great negUgence. 
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The bailee (.'annot sell, pledge or give away the property of the 
bailor, while it is in his possession. But he may charge the bailor 
with any necessary expenses incurred about it during the course of 
the bailment. 

Unless the bailment is for some definite time or purpose, it may 
be ended at any time at the desire of either party ; aud the bailee 
must then deliver back the property to the bailor or to some third 
person at the bailor's order. 

If, after due notice to the bailor, he fails to come and take the 
property, the bailee may store it at the bailor's expense. 

If, before delivery to the bailor, a third person appears, claim- 
ing to be the real owner, the bailee must investigate his claims, and 
give up the property only to the rightful owner. If it be of great 
value and the ownership uncertain, the bailee should call on a court 
of equity to decide between the claimants. 

Where the bailee alone u henejiled. This is the common case of 
lending property to another. Here the bailor's consent is, of course, 
necessary to make it a bailment and not a wrongful taking. 

Since the bailee's possession of the property is a favor done him 
by the bailor, he must take the best care of it, and is responsible to 
the bailor for any loss or injury caused even by his slight negligence. 

This does not make him an insurer against loss or damage 
caused by events or accidents beyond his control. But he is respon- 
sible if he does not take all the care a very prudent man would take 
uuder the same circumstances. 

The bailee may make special stipulations as to the extent of bis 
liability ; but the law will not let him in this way exempt himself 
from his duty to take great care, or from his responsibility for slight 



The bailee must not sell, pledge, give away or lend the property, 
nor use it for other than the purpose for which he borrowed it. By 
treating the property in any of these ways he becomes absolutely re- 
sponsible to the bailor for it. 

The bailor has the right to end the bailment at his pleasure 
(unless perhaps where the loan is for a definite time or purpose). 
If the bailee fails to return the property at the bailor's rightful de- 
mand, he then becomes absolutely responsible for it. 
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Bailments for Hire. — Where a bailment is undertaken for 
hire, it is a business transaction in which both bailor and bailee are 
benefited. The agreement of both parties to the bailment is neces- 
sary before it can be undertaken, and this agreement is a binding 
contract by reason of the consideration of their mutual promises. 

In this class of bailments the bailee is under obligations to take 
ordinary care of the property ; or in other words, he is responsible to 
the bailor, if he fails to take such care as an ordinarily prudent man 
of the same trade usually takes. 

The bailee must not give away or sell the bailor's property ; but, 
unless the contract calls for his personal use or possession of the prop- 
erty during the bailment, he may transfer his interest as bailee to 
another, or allow another to use it. 

Hired Services about the Properly. In these transactions the 
bailee takes charge of the property (warehousemen, safe deposit 
companies, grain elevators, etc.) ; or does some work on it by way of 
repairing or altering (carpenters, blacksmiths, painters, etc.) ; or 
carries it from place to place where the carrier is not a common 
carrier. 

Tlie bailor has a right to require the exercise of ordinary skill 
on the part of the bailee. The bailee, on the other hand, is entitled 
to reasonable pay for his work, if none has been agreed upon. 

Formerly it was held by the courts that, if the property was 
destroyed by jomo inevitable accident, the bailor, besides bearing the 
loss, had to pay the bailee also. But the tendency is now to consider 
the bailment at an end on such an event. If the properly is destroyed 
by the bailee's fault, the bailee must pay for it and lose his compensa- 
tion too. But if it is injured simply, and is still of any value to the 
bailor, the bailee's liability will be reduced by so much. The same 
would be true in case a bailee failed to complete work on the bailor's 
property and the property was still of value to the bailor. 

The bailee must of course use ordinary car6, which is to be 
determined by the circumstances in each case. He will not then 
be liable for any loss or damage not occasioned by his own negli- 
gence. But in case of an accident be must endeavor to make the 
loss as little as possible. He may make, special stipulations in regard 
to his responsibility, hut he cannot thereby excuse himself from his 
obligation to take ordinary care. 



-abyG00»^lc 



50 BUSINESS LAW FOB EVEJtT DAY USE. 

During the bailment the bailee ia entitled to an undisturbed pos- 
gession of the property, and he must meet any ordinary expenses 

incurred in paring for the property. He ia responsible for the dam- 
ages done by the property while in his possession (as in the case of 
one pasturing cattle for another) . 

At the end of the bailment, the bailee must deliver up the 
property to the bailor, or to his order, taking due care if a third 
person seta up a rival claim. Until he is paid for his services, how- 
ever, the bailee has a lien on the property for his pay. This lien 
ceases as soon as the bailee parts with the possession- 

ffired Use of Property. Examples of this class of bailments 
are the common ones of hiring horses, furniture, boats, etc. 

The bailor and bailee here have substantially the same rights 
and duties as in the case of hired services, with this distinction, that 
here the bailee pays for the bailment and therefore has no lien as 
before. 

If, for example, it is a horse which is hired, ordinary care 
would include proper feeding, careful driving, safe hitching, etc. ; and 
if the bailee drives to a different place or beyond the place fixed by 
the agreement, he then becomes absolutely responsible for any loss 
or damage. The bailor, on his part, must not let a vicious or dan- 
gerous horse without notice. 

When the time fixed for the bailment is ended, or if no time is 
fixed, on a demand from the bailor, the property must be delivered 
back in good condition, reasonable wear and tear excepted. If the 
bailee then fails to deliver up the property, he holds it at his own 
risk in case of any loss or damage. 

Pledge. — A Pledge is the depositing of personal property with 
another to secure the payment of a debt owed to him, or the fulfill- 
ment of a contract made with him. 

The bailor is now called the pledgor ; and the bailee, tim pledgee. 

The two most familiar examples of a pledge are, borrowing 
money on articles hy pawning them, and coiiatera? secMi-iVy transac- 
tions. A pawn is a depositing of property with another to secure an 
advancement of money, the property to be redeemed by a repayment 
of the money, with interest usually. A collateral security is a pledge 
for the additional security of some debt or contract, only to be re- 
sorted to after default on the pledgor's part ; for example : if A held 
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a note made by B. but he liimself owed C a sum of money, he might 
deposit B's note as collateral security with C, to be resorted to by C, 
in case lie (A) tailed to pay C. 

All kinds of personal property may be pledged, including such 
as promissory notes, bills of exchange, bank bills, bonds, stocks, 
leases, mortgages, insurance policies, copyrights, patent rights, etc. 
But pensions cannot be pledged. 

A pledge is somewhat similar to a chattel mortgage ; but a dif- 
ference is that in a mortgage the mortgagor retains possession of the 
property, while in a pledge the essential element is that the pledgee 
shall have and keep possession of it. The mortgagee, too, may sell 
his mortgage, and a purchaser will have a good title in case the mort- 
gagor does not redeem the properly by paying him the debt for which 
the mortgage was given. But tlie pledgee cannot sell the pledge lill 
the debt is due. If he does sell it, he is liable to the pledgor for its 
ftill value, even if the debt is not paid. The pledgee may, however, 
usually assign his interest in the property, subject to all the pledgor's 
rights. The pledgor, on the other hand, may sell or otherwise 
transfer the title to the property pledged, subject of course to the 
pledgee's rights. 

Since an important element in a pledge is its delivery to the 
pledgee, if a pledge is made of something not then in existence, the 
pledgee must get possession as soon as it comes into existence in order 
to secure his rights as pledgee. 

A pledge is only another form of a bailment for hire, since both 
parties are benefited by the transaction. The rights and duties of 
the pledgor and pledgee are therefore the same. The pledgee is 
bound to take ordinary care of the property pledged and is responsi- 
ble for any loss or injury to it while in his possession, occasioned by 
his failure to use such ordinary care. 

Here, also, the special stipulations in each transaction must be 
observed, unless contrary to local statutes or to the policy of holding 
the pledgee responsible for the use of ordinary care and diligence. 

Since notes, bonds, etc., are frequently the subjects of a pledge, 
the pledgee must make efibrts to realize on them, if they mature or 
interest becomes due while they are in his possession. 

According to the nature of the transaction, as soon as there has 
been a default on the pledgor's part as to the secured undertaking, 
the pledgee may sell the property at public auction after due notice 
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to the pledgor, unless, by special agreement or by statute, he is to 
then become the full owner, or is to make a private sale, 

If more is realized from the sale than is sufficient to cover Ihe 
debt and the expenses of the aale, the surplus belongs to the pledgor ; 
but if less, the pledgee has a good claim on the pledgor for the 
amount still due. 

The pledgee is not bound to sell in case of a default ; but, by not 
selling, he does not become the owner of the pledge, unless it is so 
agreed or is so by statute. He may bring a suit first on the debt 
itself. 

As soon as the pledge is redelivered to the pledgor, Ihe pledgee's 
security is lost. 

Postmasters. — The government becomes a bailee for hire in 
carrying the mails, and the postmasters are its agents for transacting 
the business. The postage stamp represents the recompense for the 
bailment. The government is the true bailee ; and, since it cannot 
be sued by one of its citizens, on grounds of public policy, except in 
a court of claims, its liability is very slight. 

The postmaster's responsibility is determined by the rules of 
agency ; and he is only liable for losses caused by his wilful miscon- 
duct, or by some negligence while acting outside of his public 
employment. So long as he is acting within the scope of his employ- 
ment, he is not personally liable for acts of negligence. 

If a postmaster keeps a store in addition to his other duties, and 
loses or misplaces letters through some carelessness occasioned by his 
storekeeping, he is personally liable for the loss. Or, if he hires an 
assistant, who is not sworn into the service of the government, ho 
becomes responsible for any loss caused by this assistant. 

Innkeepers. — An Innkeeper is one whose regular business is 
to provide lodging and entertainment for transient guests. 

The keeping of an inn Is a public calling. The landlord must 
receive all who present themselves in proper condition to be guests, 
so long as he has accommodations for them ; together with their 
baggage, horses, and such other personal property as they may bring 
with them. 

It is the innkeeper's duty to take exceptional care of all the 
property which a guest brings on to the premises of the inn. He is 
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therefore liable for any loss or dami^e caused by the negligence or 
migconduct of himself, or his servants, or his guests, or any whom 
he may admit to the inn. 

An innkeeper is probably not liable for loss caused by an accidental 
fire, or by some act of God (lightning, floods, etc), or by a public 
enemy (one with whom our country is at war) . Nor is he liable if 
a want of ordinary care or misconduct on the part of the guest con- 
tributes to, or causes, the loss. 

Thb peculiar responsibility arises only in the relations of an 
innkeeper to his guest, using both of these terms in their strict sense. 
Restaurants, sleeping-cars, boarding and apartment houses are not 
inns, nor their proprietors innkeepers A guesly too, must strictly be 
a transient. If a person makes a special contract for board and lodg- 
ing, he then becomes a boarder simply, even if he is stopping at an 
inn. Keepers of boarding houses are simply bailees for hire, and 
need only exercise the ordinary care required of such bailees. 

By statutes now very generally, the innkeeper may modify his 
' exceptional responsibility for the valuables of his guests, by posting 
notices in the rooms to the effect that valuables must be deposited in 
the safe at the office, or he will not be responsible for them. The 
statutes usually provide where these notices are to be posted, and 
how they are to read. The innkeeper still has his exceptional respon- 
sibility for such valuables as are deposited with him for safe keeping ; 
but for others, he is only liable to the same extent as an ordinary 
bailee. A guest would not probably be expected to deposit his 
natch and chain, or his ready money. 

The innkeeper has a right to a suitable reward for his entertain- 
ment. He consequently has a lien for ita payment on the effects of 
his f^ests which are brought on to the premises. If he lets the 
property go out of his hands he loses this Hen. 

An innkeeper is only a gratuitous bailee towards persons whom 
he keeps for nothing. 

Common Carriers of Freight. — A Common Carrier is 
one whose regular business is to carry articles of personal property 
from place to place for the public- 
Expresses, stages, railroads, canal boats, steamboats, teamsters, 
porters, ferries and the different kinds of vessels, are instances of 
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A common carrier muet cany for every one who desires to em- 
ploy him and is ready to pay him his reasonable charge, so long as 
he has accommodations, and holds himself out to carry the kind of 
articles offered. Anything which can be the subject of a bailment at 
aB, may be carried, even live animals. 

Carriers must necessarily limit the scope of their business. 
Thus, for example, the carrying of money belongs now almost 
wholly to the express companies. 

If a carrier holds himself out for general carriage, he must even 
carry dangerous articles if they are offered him, though he may 
charge extra for the risk involved. 

It is the carrier's duty to load the goods carefnlly, and to carry 
them safely and without unreasonable delay to the designated place of 
delivery, and there to turn them over in a sound condition to the per- 
son to whom they are directed. For any loss or injury whatever 
while they are in Lis hands, the carrier is responsible, unless it is di- 
rectly caused by some act of God (i.e. some event, such as light- 
ning, floods, etc., which happen without human agency), or by the 
public enemies, or by some act (such as bad packing) on the part of 
the sender, or by the natural deterioration or decay of the property 
carried. 

The carrier is not excused from liability for damage or loss by 
accidental fires, by the violence of mobs, or indeed by any accidents 
■ caused by human agency. 

But the sender of goods must act in good faith on his part. 
He should direct the goods properly. He should pack them care- 
fully and in such a way that the carrier shall know what they are ; 
and he must be ready to tell the carrier their real value, if asked 
for it, 

By a special contract with his customers, the carrier may rid 
himself of his liability as an insurer ; but not from his duties as an 
ordinary bailee for hire, nor from his responsibility for the negligence 
or misconduct of his servants. These stipulations, however, cannot 
be made merely by posting general notices, nor by marking the goods 
"Owner's Risk." If not expressly made in his agreement with his 
customer, they must at least be brought fairly to the customer's notice 
by printing them on the face of the bill of lading, or way bill, or re- 
ceipt. By this means the carrier may only hold himself liable for a 
certain fixed valuation ; or may exempt himself from loss by acci- 
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dental fire, or, sa is commonly the case in bills of lading, firom the 
perils of the sea and of navigation. 

But the customer need not accept the carrier's special t«rms, and 
may hold him to hia exceptional responsibility, though the carrier 
may uiake a reasonably extra charge in such a case. Vessels are, 
by statute, exempted from much of their liability in carrying money 
or specie. 

The carrier may claim his freight in advance, or, as is usually 
the case, collect it at the end of the carriage. The sender, however, 
is the orignal debtor for it. If the carrier's charges are not paid in 
advance, he has a lien on the property which he is carrying, for the 
amount of his freight. This lieu is gone as soon as he has deliv- 
ered the goods. 

The freight charged must not be exorbitant. An effort is now 
being made by local statutes and by the Interstate Commerce Act of 
1887, to prevent discriminations in carriers' rates. 

The carrier must deliver the property to the given address, 
unless, as in the case of raih^ads or vessels, it is the custom to de- 
liver it at the freight-house or wharf. 

If the one to whom goods are sent refuses to accept them, the 
carrier then holds them subject to the sender's orders. 

In some states, after the goods are unloaded in the freight-house 
at the journey's end, if they are not called for at once, the railroad 
is then only responsible for them as a simple bailee for hire. But in 
New York and other slates, the carrier has still his exceptional re- 
sponsibility as a carrier until there has been a reasonable time for the 
goods to be called for. 

Common Carriers of Passengers. — The carrying of pas- 
sengers is not strictly a bailment at all, except so far as tlieir bag- 
gage is concerned. But it is similar in many respects to the carrying 
of freight, for a common carrier of passengers must carry all who 
present themselves in a proper condition and ready to pay their 
fare ; he must take the utmost care possible to preserve them from 
harm ; he must provide them with proper accommodations, seats in 
his cars, opportunities for meaU on long journeys, etc. 

Railroads, steamboats, horsecars, omnibuses and other similar 
vehicles are common carriers of passengers. 

a carrier of passengers may make reasonable regula- 
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tions for the conduct of his business, which his cuatomere are bound 
to observe. But even if the^ are non-paying passengers, he cannot 
rid himself of his duty to care for their safety. 

Thus, he may make an extra charge for fares paid on the cars ; 
he may refuse to carry disorderly or obnoxious passengers, or any who 
are suffering from an infectious disease ; he may put off a passenger 
who refuses to pay his fare, but not in a phice where the passenger's life 
is endangered ; he may issue limited tickets for a continuous passage, 
or mileage or commutation tickets which are not transferable. 

Baggage, — Every passenger, except in the case of local carri- 
ers such as horsecars or omnibuses, has the privilege of carrying his 
personal baggage. The carrier is a common carrier of freight so far 
as the baggage is concerned, his charge being included in the price of 
the ticket. By baggage is meant such articles of necessity and con- 
venience as travellers usually require on a journey. 

In cases where only passengers are carried, and often too in pas- 
senger cars and on board steamers, hand baggage is kept under the 
immediate control of its owner ; and it is sometimes considered that 
the carrier is not responsible for it, though the point is at present un- 
settled. 

Baggage does not strictly include sample trunks, furoiture, or 
articles of value in trunks or valises, to be used at the journey's end 
only. But it would include sufficient money for the journey, and ar- 
ticles, even of great value, which are used by persons of the passen- 
ger's station in life. 

The carrier may limit his exceptional liability as a common car- 
rier for the baggage. It is common to hold himself only responsible 
for baggage to the value of one hundred or one hundred and fifty 
dollars. He may also make an extra charge for baggage over a 
certain weight. But these special stipuhitions must be brought fairly 
to the passenger's notice ; for instance, by printing them either on 
the ticket or on the check. Even with these stipulations, he must use 
the ordinary care required of eveiy bailee for hire. In any event 
he is liable for the culpable negligence of his employees. 
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CHAPTER VI.— NEGOTIABLE PAPER. 



Negofiahh Paper is the name given to a certain class of written 
contracts which is governed by rules of law peculiar to itself. Bills 
of exchange and promissory notes are the most important of this 
class of contracts. They are of ancient origin, and the rules of law 
governing them are the outgrowtli of the customs of merchants. 

Bill of Exchange. — A Bill of Exchange is an uncondi- 
tional written order by one person to another, or even to himself, to 
pay a certain sum of money to a certain person, or to his order, or 
to bearer. For example: — 



$1,000, Boston, March 1, 1889. 

Three months after date, pay to the order 
of John Sowling, One Thousand Dollars, 
value received. 

Samuel Hathaway. 



Here Hathaway is the drawer, Harrison the drawee and Bow- 
ling the payee. When the drawee agrees to pay the order, he lie- 
, eoraes the acceptor. 

A bill of exchange is designed to secure the payment of a dis-, 
tant debt without the transmission of money, by exchanging the debt 
owed by the drawer to the payee for a debt owed by the drawee to 
the drawer. 

Inland Bill. — An Inland Billi& one drawn and payable in 
the same state or country. 

Foreign Bill. — A Foreign Bill is one either drawn or 
payable in a foreign country ; and each state is foreign to every other 
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Foreign bills, especially if they are to be sent to another country, 
are usually drawn in two or three parts. In a act of this kind, the 
partfi are exactly alike, eiccept that each refers to the other, or the 
other two. The two or three parts, however, make but one bill, the 
only object of drawing them in this way being to avoid a possible 
loss of the bill, by sending the parts at different times or by different 



Draft, — Ihaji is merely a business man's name for a bill of 
exchange. Bank dralls are oflen used in paying distant debts. 
They are drawn usually on a baok in a large money centre, where the 
drawing bank has money on deposit ; and can be cashed by the payee 
in any city or town. 

Check. — A Check is a bill of exchange drawn by a cus- 
tomer on a bank or bankers, and is payable on demand. 

Promissory Note. — A Fromiasory Mole is an uncondi- 
tional written promise to pay a certain sum of money to a certain 
person or to his order, or to bearer. For example : — 



$B00. 




Jfeut 


York 


Mar. 1, 1889. 


Thirty 


days 


after 


date 


for value re- 


aeived, X 


promise to 


pay 


to the order of 


William Johnson, Five Hundred DoUars. 1 










Richard Wade. 



Here Wade is the maker and Johnson the payee. In order for 
the payee to transfer the above promissory note or a bill of exchange, 
he must endorse it by writing his name across the back of the paper. 

When a person writes his name upon the back of a bill or note, 
to convey his title to it, he becomes an endorser, and the one to 
whom he transfers his title is his endorsee. 

After its first endorsement a promissory note corresponds to an 
accepted bill of exchange, for the maker stands in almost the same 
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position aa the acceptor, the first eudorser as the drawer, and the 
first eodorsee as the payee of the bill. 

A bill or note may be payable at a definite time, as in so many 
days or mouths after date, or on demand, or on demand after a cer- 
tain time, or at sight, or after sight. 

Accommodation Paper. — It often happens that a person 
puts his name on a bill or nolc without receiving any consideration 
for so doing, but as an accommodatwn for one of the parties to it. 
For instance, a maker might sign for the payee's accommodation, or 
a drawee accept for the drawer's accommodation, or a payee endorse 
for a maker's accommodation, intending thereby to give the paper 
credit, and thus to enable the accommodated parly to negotiate it. If 
the party giving the accommodation is obliged to pay the bill or note, 
he can always recover from the accommodated party the amount so 

Other paper, having no ai;commodation party on it, is commoiJy 
spoken of as business paper. 

How Bills and Notes DitFer from other Contracts. — 
There are three peculiarities which distinguish bills and notes Srom 
ordinary written contracts, — (1) negotiability, (2) the absence of 
any statement of consideration for tlie order or promise, and (3) 
the days of grace allowed to the acceptor or promisor. 

Negotiahility, "Negotiable" means that a bill or note can pass 
fmia one person to another, so as to give such an ownership to the 
holder, that be can collect the amount of the order or the promise 
for himself, or bring a suit upon the instrument in his own name. 
Ordinary contracts can be assigned merely ; and the assignee must 
sue in the name of the assignor. 

A bill or note is made negotiable by making it payable to the 
payee "or order," "to order of" the payee, or simply "to bearer." 
A seal destroys the negotiahility of a bill or note ; but a bond or its 
coupons, though sealed, may be negotiable. 

Consideration, A written contract usually must have a state- 
ment of the consideration for the promise or the agreement, or at 
least of the fact that there was some consideration. But a bill or 
note need not have any such statement. Even the words, "for value 
received, " though used ordinarily, are not necessary. 
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DayB of Grace. Generally contracts that provide a fixed time 
for their fulfillment are broken if not fulfilled at the exact time. 
But on all bills and notes, except when made payable on demand, 
three days of grace are allowed in addition to the period of time men- 
tioned in the instrument itself. Even when payable "at sight" or 
"after sight" days of grace are allowed. And if the instrument is 
payable in instalments, even in the case of instalments of interest 
probably, days of grace are given on each instalment. But no 
days of grace are allowed if the instrument is so expressed. 
Interest is always reckoned for the days of grace. 
' If the third day of grace ia a Sunday or a holiday, the instru- 

ment becomes payable on the second day ; or, if that day also ia a 
holiday or a Sunday, then the first day is the day of its maturity, or 
in a few states four days of grace are allowed in such a case- 
As to the time when suit can be begun on an instrument that is 
not paid on the last day of grace, there are several different rules. 
In Massachusetts, for instance, if demand was made and payment 
refused during business hours of the last day of grace, suit could be 
brought inunediately ; while in New York the suit could not he 
begun until afler business hours at least, and in Pennsylvania not 
until the next day. It seems the most reasonable theory that the 
acceptor of the bill or the maker of the note should be entitled to 
the whole of the last day of grace, or at least to all of that business 
day, in which to pay ; and that, therefore, a suit should not be begun 
against him until the next day. 

If a bill or note is expressed as payable in one or more months, 
it matures on the third day af^r the corresponding date of the new 
month. Two months, therefore, from January 15th is March loth, 
which, with the days of grace, becomes March 18th. If there is 
no corresponding date in the new month, as for instance, one 
month from January 31st, the last day of the month is to be taken, 
February 28th, or in leap year, 29th, which, with the three days of 
grace, becomes March 3d. 

■What a Bill or Note Must Contain. — No fixed form is 
necessary for either a bill or a note ; but certain things must be true 
of it in order that it shall be a good negotiable instrument. 

(1) A bill must have a clear order, and a note a clear promise, 
to pay. It follows, therefore, that a simple memorandum of a debt, 



-abyG00»^lc 



BUSnVESS LAW FOR EVERY DAY USE. 61 

for example, an I. O. U., is not a good note ; and such words as 
"we authorize you" do not make a good bill. 

(2) No condition must be attached to the order or promise, 
as, for instance, that the money J3 to be paid out of a certain fund, 
or in case some uncertain future event happens. 

(3) The order or promise must be to pay a certain sum of 
money. Therefore it has been held that an order or promise to pay 
in a commodity, or even in "currency," or "current bank bills," 
cannot be a good bill or note; for by "money" is meant, legal 
tender. The sum of money must be definite ; and if the figures and 
the written words do not agree, tlie words will govern the amount 
payable. . 

(4) There must be no uncertainty as to who are the drawer, 
drawee and payee of the bill, or the maker and payee of the note, 
except that, when the instrument is made payable to bearer, no 
payee's name need appear. It must not be made payable to either 
one of two payees, unless such a community of interest appears that 
either one could legally receive payment for both ; for example, if 
the two payees happened to be partners. 

The drawer and drawee, or the drawer and payee, of a bill may 
be the same person. But the drawee and payee can be the same 
person only when he acts in two different capacities. 

(5) A bill or note must be made payable at a time that is 
certain to come. Instruments payable ou demand or at sight are 
deemed to be within this rule. 

If the time of payment depends on the happening of some 
uncertain event, the instrument is not good. So a promise to pay 
"as soon as the crops can bo sold, or the money raised from any 
other source," or "after arrival and discharge of coal by the brig A," 
does not make a good note. It has been held, however, that, if a 
definite time is also mentioned, the instrument is payable at that time ; 
and that a promise to pay "when convenient," makes a note payable 
on demand. 

If the holder, maker or acceptor is given an option between 
two certain times for payment, the instrument is probably good 
so long as it is payable at a time that is sure to happen. 

What the different Parties Contract to do. — The 

Maker of a Promissory Note. The contract of the maker of a 
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promissory note is to pay the note at maturity. His name is nsually 
written in (he lower right-hand comer, though this position is not 
necesaary to make the note valid. 

If the person, whose name appears as the maker of a note, 
intends to sign as an agent, so as to make the note binding on his 
principal, and not upon himself, his intention must clearly appear in 
the note. Therefore, it has been decided that, if the words "Trustee 
of," or "President of," some society or corporation are added to his 
name, the society or corporation Is not bound, because the words are 
merely descriptive ; but if the words added are "Agent for" a certain 
man, or any other words that do not merely deacribe, but show an 
unmistakable act of agency, then the principal, and not the agent, 
is liable as the maker. For example: a note reading "we, as 
trustees, but not individually, promise to pay," and the signatures of 
the three makers being followed by the word "Trustees," bouud the 
signers as trustees, and not personally. 

'When a signature, which is neither that of the maker nor of 
the payee, is found either on the face of the note, or on its back above 
the payee's endorsement, or alone on the back, the relation of such a 
party to the note varies in different states. If the signatrire is on tlie 
face of the note, and no word like surety or guarantor is added, to 
show some other relation, the person signing is treated, in almost all 
the states, as a maker. And this would be true, probably, if the 
signature was the only one upon the back of the note. But if the 
name stood above the payee's endorsement, though in Massachusetts 
and generally he would be treated as a maker, yet in New York and 
Iowa he would he an endorser, in Illinois ft guarantor, and in Penn- 
sylvania, Mississippi and Indiana an endorser unless he was shown 
to have had a different intention. But in Massachusetts this party is 
entitled by statute to a notice of dishonor. 

The Acceptor of a Bill of Exchange. In order for the drawee of 
a bill of exchange to become liable for Its payment, the bill must be 
presented for his acceptance. By accepting it ho promises to pay the 
bill at maturity, just as the maker of a note promises to pay the note 
at maturity. The drawee generally accepts by writing his name 
across the face of the bill either alone or with such words as "good," 
"accepted" or ''honored," and the date. 

An acceptance may be oral, or on a separate paper, and may be 
coupled with some condition. But a holder of the bill can consider the 
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bill dishonored if an unconditional acceptance is refused. If a condi- 
tioaal acceptance is allowed, however, the acceptor is liable onl^ on 
ttilfjlment of the condition. 

A check may be accepted or certified by a proper officer of tho 
bank on which it is drawn, by writing his name across its face with 
the word "certified" or "good," and the date. It is like the accept- 
ance of a bill of exchange, except that such certification discharges 
the drawer, because a bank, on certifying a check, is supposed to set 
aside sufficient funds of the drawer to cover the amount of the 

The Endorser. Any bill or note payable ' ' to the order of A — 
B — ," or "lo A — B — , or order," must be endorsed by A — B — , in 
order that the title may pass to his endorsee. An endorsement may 
be made in full, i.e., by the endorser writing " Pay to the order of 
(naming the endorsee)," or other similar words, above his signature; 
or in hlank, i.e., by merely writing his name. If the endorsement 
is in Jiill, the endorsee must endorse the p{iper in order to pass it 
again ; but if it is in blank, the paper is made thereby payable to 
bearer, and does not afterward need an endorsement to transfer th^ 
title, unless some subsequent endorser endorses in full again. Usu- 
ally, however, the one receiving a bill or note demands an endorse- 
ment by the one who wishes to pass his title. 

. By his endorsement the endorser contracts that the bill or note is 
genuine and binding on all the parties before him ; and that, if pre- 
sentment and demand for its payment are made on the acceptor or 
maker at its maturity, and he is duly notified in case payment is 
refused, he will pay it. But in a few states the holder must have 
f(uled to collect the note from the maker before the endorser is liable. 

An endorser may limit his liability by adding some words of 
condition or restriction to his name. The restrictive words most 
commonly used are "without recourse." This endorsement takes 
away all the cndoner'a liability on the instrument itself. But he 
can still be sued for selling the note, if it is not genuine or binding 
on the parties preceding him, through whom it is necessary to trace 
his title ; for his selling the paper implies that he has a good title to 
it, just as would be the case in the sale of any other kind of personal 
property. 

If a bill or note is made payable to a partnership and one of the 
partners dies, the surviving partner can endorse it in the partnership 
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The Drawer of n Bill of Exchange. After a bill of exchange 
has come into the hancis of the payee or an endorsee, the drawer is 
in the position of an endorser, so that demand for acceptance or pay- 
ment must be made on the drawee and notice of the dislionor must 
be sent to the drawer, in order to hold him liable. There is one 
exception to this rule. If the drawer has drawn the bill without any 
reasonable grounds for expecting the drawee to accept it, he is liable 
on the bill without such demand and notice. 

In the position of the drawer is the greatest difference between 
a check and an ordinary bill of exchange ; for if a check has been 
certified, the drawer is discharj^ed from all liability on it, unlike the 
drawer of an accepted bill. If a check has not been certitied, and 
the holder uses due diligence in presenting it for payment and in 
sending notice of tlie dishonor to the drawer, the drawer is liable. 

"Due diligence" here means that the holder of a check haa a 
day for each step ; he must present it for payment, or start it by 
mail to be presented, by the next day at least after he receives it, 
and he must send notice of the dishonor of the check to the other 
parties to it by the next day after he receives such notice himself. If 
the bolder has not used due diligence, he can still recover of the 
drawer, if he can show that the drawer has not been injured by his 
delay ; as, for instance, might be the case, where the drawee had 
meanwhile failed. 

Surety and Guarantor. Sometimes a person signs paper, not 
as a maker or acceptor, but as a surety or guarantor, intending there- 
by to become pei-sonally responsible for the perfonnance of the 
maker's or acceptor's promise. Such a party makes a contract 
which is entirely distinct from the contract of the bill or note itself; 
and therefore it needs a consideration of its own to support it. If, 
however, the surety or guaranty is made at the same time with the 
promise of the maker or acceptor, the same consideration which will 
support their promise will support the surety's or guarantor's con- 
tract. But if it is made at another time, a new consideration is 
required. 

If this contract is part and parcel of the promise of the maker 
or acceptor, the party making it is a surety, generally ; if it is sepa- 
rate, he is a guarantor. In N^ew York and some other states the 
contract of a guarantor or surety must state the consideration ; but 
in Massachusetts and other states, no statement of the consideration 
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is required. The contract of a guarantor should not properly be 
negotiable ; but some courts hold that it is negotiable along with the 
paper which it guarantees, unless its language plaiulj restricts it to 
the party to whom it is made. The contract of a surety, however, 
is negotiable along with the bill or note of which it ia a part. 

A guarantor strictly cannot be forced to pay a bill or note, until 
an unsuccessful demand for payment has been made on the maker or 
acceptor. A surety, however, agrees to pay the paper, whether or 
not the maker or acceptor has failed to pay after a proper demand 
has been made upon him. He may be proceeded against at once, 
therefore, just as though he were the maker or acceptor himself. If 
a surety or guarantor is obliged to pay, he muet then look to the 
party whose promise he backed up for re-imbursement. 

What Must be Done at the Maturity of a Bill or 
Note. — Preaentment and Demand. On the day of maturity of a 
bill or note, the acceptor or maker becomes liable to the holder for 
its payment whether or not demand for payment ia made upon him. 
But endorsers become liable on the inatniraent only on the condition 
that the paper shall be presented and payment demanded on the day of 
its maturity ; and that, if payment is. refused, notice of the dishonor 
shall be sent to them promptly. Unless each of these steps is duly 
taken, endorsers are discharged from all liability on the instrument. 

The one making the demand for payment should have the paper 
in his possescion, so that the one on whom demand is made can see 
whether he ought to pay it, and can take the paper into his posses- 
sion if he pays it. 

If a bank holds the paper, a letter from the bank asking the 
maker or acceptor to come in and pay it, is as good as a presentment 
and demand. 

If the paper is payable at a bank, an examination of the maker's 
or acceptor's account there is a sufficient demand. 

In case a bill or note ia lost, presentment and demand may be 
made with a copy ; but payment can be enforced only by giving a 
bond to the acceptor or maker to indemnify him if he is compelled 
by some holder of the lost paper to pay it a second time. 

Presentment and demand on a foreign bill must be made by a 
notary public before an endorser can be chained; and the notary 
himself must act, not his clerk, unless some statute allows him to 
have a deputy. 
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TJsuall^ a preseatiucnt and demand on an authorized agent of 
the acceptor or maker at his place of business is sufficient. 

If an acceptor or maker ia dead, demand should be made on his 
personal representative, or, if there ia uone, on hia next of kin ; if 
insolvent, demand should be made on hiin and also on his assignee. 
So if the paper ia signed by "A — B — , Agent," and hia principal is 
known, demand should be made on both. 

In the case of a partnership, demand on one partner is sufficient, 
though in other cases where there are several acceptors or makers, 
demand should be made on them all. 

If the paper is payable at or atYer sight or on demand, present- 
ment and demand should be made within a reasonable time to charge 
the endorsers ; and if the paper is kept in circulation, reasonable time 
would be longer than it would be otherwise. Sometimes statutes 
say what a reasonable time is ; as, for example, in Massachusetts a 
reasonable time on demand notes is sixty days ; and if demand is not 
made on the maker within sixty days, the endorsers are discharged. 

Usually presentment and demand can be made at any time of 
day when the acceptor or maker can be reasonably seen. But if the 
paper is payable at a certain place, or at a place of business, business 
hours must be considered ; if at a bank, then banking hours. 

The town or city where the bill or note is dated is presumptivtly 
the place where presentment and demand should bo made. If no 
place of business or residence of the acceptor or maker can be found 
there with reasonable search, presence in that cily or town with the 
paper on the day of its maturity is a sufficient presentment and de- 
mand. If, however, the holder knows that its acceptor's or maker's 
place of business and residence are elsewhere, he must go to one or 
the other. 

When the paper is payable at a certain place, as at a bank or 
some place of business, presentment and demand must be made 

Notice of dishonor. When presentment and demand have been 
made on the acceptor of a bill or the maker of a note, and payment 
has been reliised, notice of these facts, or notice of dishonor, as it is 
called, must be sent at once to all the endorsers and to the drawer, in 
order to make them liable on the instrument. In the case of a for- 
eign bill a protest must be made. 
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A Protest is a statement by a notary public, signed and sealed, 
that he has preseDted the bill to the proper parties and at the proper 
time and place for acceptance or payment, and that it was refused. 
Protest may be made of an inland bill or of a promissory note, and is 
generally made for purposes of evidence ; but it is neceseary only in 
the oaae of a foreign bill. 

The notice that the bill has been protested is usually sent to the 
endorsers and the drawer by the notary, but it is not a part of his 

A notice of dishonor may be either oral or in writing ; but it 
must give a sufllciout description of the instrument, and must state 
that presentment and demand were made at maturity, that payment 
was refused, and it is better to add that the holder looks to the one 
notified for payment. Knowledge of the dishonor by one to whom 
notice ought to be sent, will not excuse the notice. 

The holder of the bill or note, or some endorser whose liabilily 
has become flxed, should send the notice. Notice, therefore, from 
the holder to one of the endorsers, and from him to the others, would 
fix the liability of them all. 

Notice should be sent to all the endorsers and in the case of a 
bill, to the drawer also. Notice to one of the partnerg is a sufficient 
notice to the whole firm ; though in other cases of joint endorsers or 
joint drawers, notice should be sent to each one. If an endorser or 
drawer has died, the notice should be sent to hia personal representa- 
tive ; if there are several personal representatives, notice to any one 
will do ; but the notice must be sent to him by name, not to the 
"executor, " or the "estate," or any such general address. 

Where the parties live in the same town, or more strictly the 
same post-office district, notice should be given personally or by mes- 
senger. If they live in difiercnt post-office districts, or in towns 
wjiere the carrier system is used, notice should be sent by mail. 
Depositing the notice in the mail properly directed and stamped, has 
been held sufficient to charge the endorser, even though the notice was 
not actually received. Indeed in Massachusetts, it was decided that 
a letter containing notices for all the endorsers, addressed to the last 
one, and deposited in the mail was sufficient to make them all liable. 

If there is no post-office where the endorser lives, the notice 
slioidd be sent to the nearest one. If the endorser's residence haa 
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changed, the notieo should be sent to the new residence ; if it in un- 
known, then to the old residence. 

The holder of an instrument and each endorser has until the 
next day after maturity or after receiving his own notice to send 
notice to prior endorsere or to the drawer. But he must not wait 
later than the first mail within business hours of the next day. 

Excunea of Presfntmenl, Demand and 2fotice. The duty of the 
holder of a bill or note is to make presentment and demand, and to 
send notice of dishonor with due diligence, in order to charge a 
drawer or endorser. What due diligence usually means has just 
been explained ; but unavoidable accidents, such as war, the preva- 
lence of conlagious disease, the miscarriage of the mail, will excuse 
these sleps until the difficulty has disappeared. 

Removal of the maker or acceptor from the slate, or his 
absconding, usually excuses presentment and demand, but not 
notice. 

The death of the acceptor or maker excuses presentment and 
demand in almost all states ; and notice of his death sent to the 
endorsers, at the maturily of the paper, is sufficient. If the holder 
of the paper should die, his personal representative would have a rea- 
sonable time in which to make presentment and demand. 

Knowledge of the insolvency of the maker or acceptor does not 
excuse a failure to send notice, unless the maker or acceptor has 
assigned his property to the drawer or endorser, and it is sufficient to 
cover the amount of the paper, and unless it can be strictly proved 
that the endorser or drawer was not injured by the want of such 
notice. A drawer, who draws without any reasonable expectation 
that his order will be paid, is not entitled to notice. 

A drawer or endorser can, of course, agree, either by word or 
act, to be bound, even if presentment and demand are not made, and 
if notice of dishonor be not sent to him ; or he may waive, as it is 
called, either one of these steps. But a waiver of one of them does 
not waive the others. Endorsements such as "Eventually accounta- 
ble, E. A. E." and "William Arnold, holden, Aug. 11th, 1836," 
have been held to waive both demand and notice. 

An assurance, by the drawer or endorser, that he stands ready 
to pay the bill or note at maturity, if the maker or acceptor does 
not, is a waiver of notice, provided the holder is induced thereby to 
take the bill. 
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Wliat a Bona Fide Holder for Value of a Bill or 
Note Is. — If the endorsee or holder of an instrument has no notice, 
at the time he receives it, of any facts or circumstances tliat would 
prevent any of the parties lo the paper before him from recovering 
the whole amount, he is a bona fide or innocent holder ; and if he 
gives a sufficient consideration for the paper, he . is a holder for 

A bona fide holder for value can recover the whole face value of 
the bill or note, unless it is shown that the instrument was never de- 
livered originally; for example, that it was stolen from the maker's 
desk before delivery to the payee ; or that the signature of the one of 
whom payment is demanded was forged ; or that any signature, 
through which the holder must trace his title, was forged ; or that 
some statute declares such paper void ; or tliat some other like de- 

The notice, referred to above, that a holder may have at the 
time of receiving an instrument, may be either actual notice, i.e., 
actual knowledge of the facts ; or conatmcdve notice, i.e. , knowledge 
of such facts as should put one, taking the paper, on inquiry. But it 
is not his neglecting to make the inquiry, but his bad faith in not 
making the inquiry, which constitutes constructive notice. 

Actual Notice. Knowledge that the acceptor or maker has 
some set-off against the payee is not notice of a defence that could 
be set up against a subsequent holder, unless the holder has notice of 
an agreement also that the set-off was to be applied in part payment 
of the paper. 

If a holder can trace his title through some preceding bona fide 
holder, he can recover, even though ho himself be not a bona fide 
holder. But if he has become the holder of the paper for the second 
time, he stands where he did the first time, and cannot take advan- 
tage of any bona fide holder's position since his first holding. 

Tlie holder of a bill or note can recover Its face value, even 
though he had notice that the acceptor or maker received no con- 
sideration for his promise, but promised for the accommodation of the 
drawer or payee. If, however, he had notice of some condition upon 
which the accommodation was given, and of the violation of the con- 
dition, he is not a bona fide holder. 

If the holder receive notice of some defence after be has paid 
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a part of the purchase price, he can 


recover only that part of what 


he paid previous to receiviDg notice. 




Constructive Notice. If any one 


receives a note in payment of 


a private debt of a partner, who has 


signed it with the partnership 


name, such a person is held to have notice of the misuse of the 


partnership funds, and cannot recover 


, except by showing the assent 



of the other partners. 

So any one who takes a bill payable to "A — B — Etecutor," 
is held to have notice that it is part of the assets of the deceased. 

But such endorsements as "without recourse," "secured by mort- 
gage," are not notice of facts that need to be investigated. 
Even the endorsement "I agree that I will not sell or dispose of this 
note," has been held not to be notice of a defence. 

The most common case of constructive notice is where one takes 
paper after its maturity. He is then presumed to have notice of all 
the defences that could be brought against any preceding party, unless 
he can show- that there has been a bona fide holder for value before 
maturily through whom he Iriices his title. 

Holder for Value. An endorsee must have given such a consid- 
eration for the bill or note as would have supported any contract, in 
order to be a holder for value. If such consideration was not given, 
all defences against any preceding party to the paper are good 
against him. 

If an instrument be taken as collateral security for a debt al- 
ready existing, or in conditional payment of auch a debt, it is held 
almost everywhere that the consideration is sufRcieot ; though in 
New York, if the paper be taken as collateral security, the consider- 
ation is not sufticient. 

Even if a bona fide holder of an instrument does not pay the full 
face value for it, he can still recover the whole amount, provided he is 
an absolute purchaser. 

One who holds the paper as security for, or in conditional pay- 
ment of, a debt, can recover the whole face value of tlie paper, if any 
one before him could have done so ; otherwise he "can recover only 
the amount of his debt. If the amount he recovers he more than 
enough to satisfy his debt, he holds the surplus for the one who could 
recover the full face value. 
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Alteration, — An alteration or change in some material part 
of a bill or note, by a party to it, makes the paper void &3 regards 
all parties except those who assent to the change. 

Changing the date of A post-dated check, the addition of another 
name as maker, erasing "Jr." from a signature, find adding '-10 
per cent." to a note in which the rate had been originally left out, 
have been held to be alterations. 

Forgery. — Of course no one whose name is forged, is liable 
on an instrument, unless he agrees to consider the signature as his 
own, or by mistaking the signature to be his own, induces some one 
lo take the paper. 

Discharge. — The release of one party to a bill or note usually 
releases all parties tracing their title through him, because they stand 
as sureties to him, and a release to a principal debtor is a release to 
his sureties. 

An extension of time for payment granted to the maker or 
acceptor releases the endorsers and drawer, whose liability have be- 
come fixed. The extension of time, however, must be the result of 
an agreement that is binding on the parties to it. A mere delay in 
bringing suit on the paper is not sufficient. 

But the holder, in his agreement, can reserve his rights against 
the endorsers and drawer, if their liability is fixed ; because, even 
if the holder should make them pay immediately, they, in turn, could 
recover the amount so paid of the maker or acceptor, although the 
extended time for payment had not elapsed. 

Payment. — Any party to a bill or note can pay it. The ac- 
ceptor or maker is ultimately liable of course, uiiless the paper was 
made for the accommodation of the drawer or of an endorser ; in which 
case the accommodated party is ultimately liable. 

If an endorser pays the instrument, he can recover of any one 
of the parties preceding him on the paper the amount so paid. 

The person ultimately liable on an instrument is entitled to it 
when it is paid at or after maturity. 

Payment made to the true owner of an instrument is good, if 
made before maturity, provided the instrument is surrendered ; if 
made after maturity, it is good without surrender of the paper. 
But if the paj'ment be made to one who is not the true owne r, it 
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would never be good if made before maturity, though afler maturity it 
would be good on a surreDder of the paper. 

If a judgment in a suit on the bill or note is obtained against 
the maker or acceptor, the endorsers are not discharged unless the 
holder has accepted a judgment for less than the face value of the 
instrument. 

Nor would the fact that the acceptor or maker had become 
a bankrupt release the endorsers. 

Limitations of Actions.. — The rules already stated in 
regard to the limitation of actions on contracts generally are of course 
applicable to actions on negotiable paper as well. The only peculiarity 
is as to the time the cause of acl 



In favor of a maker or acceptor the time of limitation will date 
from the day of the maturity of the note or bill. Paper payable on 
demand, however, is legally due the moment it is delivered ; and the 
time of limitation accordingly begins with the date of delivery. 
Drafts payable at sight, it should he remembered, hear grace ; and 
accordingly do not mature until three days afler sight. In favor of 
a drawer or indorser the time of limitation dates from the day on 
which notice of dishonor is sent to him. If the signature of the 
maker of a note is witnessed, in this state, and probably in others, 
the time of limitation is extended to twenty years. 
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CHAPTER VII.— DEEDS, MORTGAGES AND 
LEASES. 



DEEDS. 

What a Deed Is. — Deed ia the name given to any written 
instrument to which a seal is affixed. Commonly, however, it means 
an instrument for the sale, or more properly conveyance, of real 
estate. The legal title to real estate cannot be obtained by a pur- 
chaser in this comitry except by a deed signed, sealed, and delivered. 

Deeds are usually drawn up al>er certain forms and contain 
certain phrases, which are prescribed by long established usage. It 
is not safe to depart from these forms and plirases. They may seem 
to be over formal and cumbered with useless repetitions. But they 
have the great advantage that the exact meaning of the terms used 
is now known. Attempts to improve their language might lead to 
serious misunderstandings and perhaps loss of property. 

In Canada, and in Georgia, Indiana, Virginia and possibly 
other states, forms of deeds are prescribed by statute. 

The seller, who gives the deed, is called the grantor; and the 
buyer, to whom it is given, the grantee. 

The Usual Form of a Deed. — A deed usuaUy begins 
with a statement of the names and residences of the grantor and 
grantee, and of the consideration for which the deed is given. This 
is ordinarily the price paid, either in money or in other things. Some- 
limes a deed is given not for a price but as a gill. A nominal price, 
generally one dollar, is inserted usually in such a case ; as, for in- 
stance, " in consideration of one dollar paid me by the said (name 
of grantee) and my love and affection," etc. The grantor usually, 
too, acknowledges the receipt of the price stated as paid by the 
grantee. This receipt, however, is not conclusive, as ia the rest of 
the instrument ; and if the grantor can show that he never received 
the purchase money, or only a part of it, he can sue the grantee for 
all that remains unpaid. But this will not invalidate the deed as a 
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good and binding conveyant-e of the title to the real eatate to the 
grantee. 

Then follow the words of conveyance, "give, grant, bargain. 
Bell and convey," or perhaps other similar words. These are fol- 
lowed by a minute and accurate description of the land. It is also 
customary to deacribe the previous deeds through which the grantor 
traces bia title, by naming the parties, and the number and page of 
the book in which they are recorded at the registry of deeds. 

Sometimes, also, conditions arc here inserted ; for example, that 
the land is solil on condition that the grantee or any one deriving title 
through him shall never build a stable on the land, or shall not build 
within a certain distance of the Street. Such conditions are not safe 
to have in a deed, for, if they are not strictly observed, the grantor 
or bia heirs might enforce a forieiture of the property. The same 
object may be secured equally well for the grantor, and with 
greater justice to tlie grantee, by inserting, instead of a condition, a 
provision that if the grantee or any one holding thi-ough him, shall 
not observe a certain condition, the grantor, or his heirs or assigns, 
shall have a right to enter on the premises and see to it that the con- 
dition is observed. 

Next comes the habendwm clause, 90 called, beginning, "To 
have and to Iiold," and showing the kind of estate to be held by ihe 
grantee. The title given by the deed must run to the grantee 
and his "heirs," otherwise he will not get the full title to the prop- 
erty, or, in legal terms, the fee-simple: i. e., he will not acquire the 
full power to dispose of it by deed or by will, or in case he dies 
without disposing of it, it will not go to his heirs. If the title runs to 
the grantee simply, he will get only an estata for his life in the 
property. 

If the grantor is willing to warrant the title he is giving to the 
grantee, bis covenants of warranty are inserted here, in some similar 
words to the following : " And I, the said (name of grantor) , for 
myself, my heirs, executors and administrators, do covenant with 
said (name of grantee) that I am lawfully seized in fee of the afore- 
said premises ; that they are free from all encumbrances, except 
(naming any mortgages, judgments, liena, rights of way across the 
land, etc., if there be any) ; that I have a good right to sell and 
convey the same to the said (grantee) as aforesaid ; and that I will, 
and my heirs, executors and administrators shall, warrant and de- 
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feud the said title to the said (grantee), his heira and assigna for- 
eyer, against the lawful claims and demands of alt persons." This 
warranty, ia, of course, of great advantage to the grantee, both in 
securing his own title, and in thus enabling him to give a better title 
to any purchaser from him. For, if he or any other person holding 
tlirongh him, is turned out of the property by reason of the grantor's 
not having had a good or an unincumbered title, he or they may sue 
the grantor or his heirs for the damage sustained. Not all deeds, 
however, contain these covenants of warranty. 

A deed always closes with what ia called the "m testimonium " 
clause, in similar words to the following: ''In witness whereof, I, 
the said (name of grantor) on the — day of — , in the year — , have 
hereunto set my hand and seal." If the grantor is married, his 
wife should also join him in signing the deed, words being inserted 
in this clause indicating her release of her right of dower ; i. e,, the 
right of a widow to a life estate in one-third of the real estate of her 
husband. Unless she signs the deed, and in some states expressly 
releases her riglit of dower in the property, she still has this right in 
the property conveyed. In states in which there are homestead laws, 
a deed must also contain her release of- this right in accord- 
ance with the statutory provisions. If a married woman owns real 
esrate of her own, her husband should join with her in a deed con- 
veying it so as to release his right by the curtesy ; i. e., tUe right of 
husband to a life interest in all tlie real estate of his deceased wife. 

DiEferent Kinds of Deeds. — Deeds differ according to the 
■purposes of the parties and to the terms of their bargains. The forms 
in which they are drawn also differ in different localities, though they 
do not really differ in their substance or effect. 

For instance, in the New England States, a deed is usually a 
deed poll (i.e., a deed executed by one party). Such a deed begins 
with the worda, "Know all men by these presents," and is in form 
an announcement of the conveyance of the property. 

In the other states tlie deed is usually an indenture, which, as 
the term is ordinarily used, simply means a deed executed by sev- 
eral parties. It begins "This 'ndenture, made etc., " and though it 
purports to be executed by all the parties, is really only executed by 
the grantor. It differs from a deed poll chiefly in that the gi'antor 
and grantee are spoken of respectively as the party of the first part 
and the party of the second part. 
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Deeds which contain covenants warranting the title conveyed to 
the grantee, are called tcarranty deedt. They are much to be pre- 
ferred. If the grantor only undertakes to pass to the grantee such 
right, title and interest as he possesses in the real estate, it is a quit 
claim deed. The words of conveyance in such a deed are usually 
"grant, release, remise and quit- claim." Such a deed will convey to 
the grantee only that title which the grantor has in the real estate. If 
the grantor has no title, the grantee gets none ; and the grantor is 
under no obligation to make good the loss. 

A Deed, to be a Good Conveyance of Real Estate, 
Should be: — 

Signed. — A deed should be signed by the grantor in ink. 
If he cannot 'M'rite his name, then be may merely make his mark. 
If a deed is signed by au agent for bim, the principal's name must 
clearly appear aa the grantor. Of course, in accordance with the 
rule already stated, such an agent's authority must be given under 
seal. 

In the body of the instrument the grantee's name should be 
written in ink. It is not safe, though it is sometimes done, to insert 
instead, in pencil, the name of an agent of the grantee ; and then, 
after the deed is delivered, to rub out the agent's name and insert 
that of the real grantee in ink. 

Sealed. — All deeds most be sealed, as well as signed, to make 
them valid. A seal is properly a wafer attached to, oi" sealing wax 
pressed on, the paper on which the deed is written just at the right 
hand of the signature. Such a seal is necessary in the New Eng- ' 
land States and in New York. But in all the other states it is 
probably enough to write the word " seal" within a square or dia- 
mond. In Alabama, Iowa, Kansas and Tesas, seals are said to be 
abolished. 

Witnessed. — The execution of a deed did not have to be wit- 
nessed at the common law, to give it validity. In many states 
witnesses are still unnecessary. Two witnesses are required by stat- 
ute, however, in many other states. In New York, Maryland and 
Mississippi, one witness is sufficient. 

Witnesses must be of sufficient age and understanding, though 
they may be minors. They should not be interested in the convey- 
ance of the land. A witness should see the grantor sign the deed. 
Where, as is usual in the forms, they sign as witnesses of the sign- 
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iug, sealing aud delivering of the deed, proof of their handwriting 
in case they are dead, will prove its execution and delivery. If there 
have been any erasures or alterations in the writing, these should be 
noticed above the witnesses' signature, to show that they were made 
before the delivery of the deed. 

Acknowledged. — In order that a deed may be recorded, it 
must be acknowledged before a jiistice of the peace, or other magistrate 
duly qualified under the law. For this purpose the gi'antor must ap- 
pear before the magistrate with the deed, aud acknowledge it as his 
free act and di:e.d. The magistrate then certifies this fact on the in- 
strument. If a wife joins in her husband's deed, she must acknowl- 
edge it also. Where a deed is execuled by an agent, he ahoiild 
acknowledge it as the free act of hia principal (the real grantor). 

Where real estate is situated in a different state from that in 
which the conveyance ia made, the deed and its sealing, witnessing 
and acknowledgment must be in accordance with the requirements 
of the state in which the real estate ia. These rules are too various 
to be stated here. In any of the larger cites, however, may be 
found commissioners for the different states, with authority to acknowl- 
edge deeds of land in their respective states. 

Delivered. — A deed only takes effect as a conveyance of the 
title upon its delivery to the grantee. A manual delivery should be 
made if possible ; but if in any way the deed gets into the grantee's 
possession with the grantor's consent, it is an effectual delivery- 

Of course the delivery may be made by means of properly auth- 
orized agents on either side. Sometimes a deed ia put in the hands 
■ of a third person to be delivered only on the happening of a certain 
event or the performance of some condition. This is called an 
escrow, and will only take effect on its final delivery to the grantee. 

Since delivery concludes the transfer of the title to the grantee, 
the grantee should never accept a deed until he has ascertained that 
the grantor has a good title to convey to him. This is made an easy 
matter by our system of publicly recording conveyances of real estate. 
He has only himself to blame if he neglects to take this cautionary 
measure. 

Recorded. — In order to give notoriety to titles of real estate 

and to render them more secure, all deeds should be recorded at the 
registry of deeds for the county in which the land is situated. Other- 
wise such conveyances are void against purchaaera, mortgagees or 
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lessees, who Bubsequciitly a^'i]uire a title without a kuowledge of this 
previous transfer. 

A grantee should, therefore, pi'esent his deed for recording as 
soon OS it is delivered to him. In some states, if deeds are not re- 
corded in ft certain time after their delivery, they become absolutely 
void. They are considered recorded just as soon as they are in the 
hands of the recording officer. He notes on them the date, hour 
and minute when they are received, and they are then copied into 
the books of the office. 



MORTGAGES. 



IVhat a Mortgage Is. — A MorOjage is a conveyance of real 
estate as security for a debt or other obligation, to become void on 
payment of the debt or performance of the obligation. 

The party giving the mortgage is the mortgagor, and the one to 
whom it is given, the mortgagee. 

A mortgage is, in form, a deed ; and all the formalities of sign, 
ing, sealing, witnessing, acknowledging and recording are necessary 
to its validity to the same extent as in case of a, deed. A mortgage, 
however, contains a clause, providing that on payment of the debt 
with interest, or performance of the obligation on or before a certain 
date, the conveyance shall be defeated. 

A bond or note, made by the mortgagor, ordinarily accompa- 
nies the mortgage as evidence of the debt for whose security the 
mortgage is given. 

Equity of Redemption. — Originally by a mortgage the 
title to the real estate was transferred at once to tlie mortgagee, and 
could only bo redeemed by the mortgagor by a payment of the debt 
on the very day that it became due. Otherwise the mortgagee 
gained an absolute title to the land, and the mortgagor lost forever 
his right in it, 

This strict construction has been gradually modified through the 
influence of tlie courts of equity, until now the mortgagor is given a 
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further time atVer the maturity of the debt in which to redeem the 

title. This right ia called the mortgagor's Equity of Jtedemplion; and 
he cannot be deprived of it, even if he expressly agrees that he will not 
take advantage of it. This equity of redemption may be assigned, 
and a purchaser has the same right to redeem the tide that the mort- 
gagor had. It may also be mortgaged, and such a mortgage is called 
a second mortgage. 

Foreclosure. — But this equity of i-edemption will not extend 
indefinitely. The mortgagee, on the mortgagor's continuing in default 
of payment, has a right to foreclose, and thus cut oS this equity of 
redemotion. 



There are many different methods in the different slates, of en- 
forcing a mortgage and obtaining a foreclosure. Perhaps the most 
common mode is by bringing a bill in a court of equity to obtaiu a 
decTce of the court, that, if payment is not made within a certain 
time (often a period fixed by statute) , the property shall be sold pub- 
licly and the proceeds applied to the payment of the debt and the 
costs of the sale. The surplus, if their ia any, then belongs to tho 

In Massachusetts and some of the New England States, the 
statutes provide a means of foreclosure by peaceable entry made on the 
premises by the mortgagee at any time after a breach by the mort- 
gagor. This entry must be made in the presence of witnesses, and 
should be duly certified and recorded. At the end of a possession of 
three years, or other statutory period, if payment has not been made 
by the mortgagor, his equity of redemption is foreclosed, and the 
mortgagee becomes the absolute owner. 

A PoTwer of Sale. — In order that the security may be en- 
forced more promptly than by means of a foi-cclosure, it is now quite ■ 
common to insert in mortgages a power, by which, if the debt is not 
paid or the obligation performed when it becomes due, the mortgagee 
may, afier a certain number of days, sell the property at public auc- 
tion. After refunding himself and paying the costs of the sale, the 
surplus, if there is any, then belongs to the mortgagor. 

Relations of the Mortgagor and Mortgagee. — The 

mortgagee, by virtue of the title conveyed to him by tho mortgage, 
may cuter into possession of the real estate at once, unless, as is 
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now usually tlie case, the mortgage provides that the mortgagor shall 
remain in possession. 

If the mortgagee does t»ke possession of the premises at any 
time before the mortgage is paid, he must account to the mortgagor 
for the rents and profits received during his possession, or which he 
might have received by reasonable efforts. 

Both parties have an insurable interest in the mortgaged prop- 
erty. Usually the mortgage provides that the mortgagor shall keep 
up the insurance. If the mortgagor neglects to insure when there is 
such a provision, the mortgagee may insure and charge the premi- 
ums to the mortgagor. But otherwise the mortgagee must pay the 
premiums himself if he insures. 

On final payment of the debt with the interest due, an entry 
should be made in the public records of this discbarge of the morl- 

The bond or note for wliich the mortgage is given as security, is 
a personal obligation aside from the mortgage itself. In case tite 
proceeds of a sale on foreclosure, or by a power given in the mort- 
gage, are not sutlicient to pay the debt, the niorlgagee may sue on 
the note or bond for the balance due him. 

A mortgage may be assigned, and the purchaser or assignee 
takes the same interest in the property as the mortgagee had, snbject 
to the mortgagor's rights. An assignment should bo executed, deliv- 
ered and recorded in the same manner as a deed. 
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W^hat a Lease Is. — A Lease is a contract, by which (he 
temporary use atid possession of lands and buildings is granted by 
one person to another. 

The party making the lease Is the lessor or landlord; and he to 
whom it is made is the lessee or tenant. The charge, which the 
landlord makes for the use of his property, is the rent. 

A lease must be in writing, on account of the Statute of Frauds. 
If it ia made orally, it creates only a tenancy at will, A lease is 
usually made for a certain length of time, with, perhaps, a privilege 
of renewal at the end of the term. Dwelling houses are usually 
rented for a year, with the rent payable quarterly or monthly. 

A lease will carry with it to the tenant everything belonging to 

the landlord which is necessary for the proper use and enjoyment of 

, the property leased. Thus, the words "house," "farm," "store," 

etc., unless they are specially defined in the lease, pass everything to 

the tenant usually meant by them. 

Usual Form of a Lease. — Leases, especially for terms of 
any length of time, should be executed under seal, as are other con- 
veyances of real estate. Such a lease should recile the names of 
the parties, the date for beginning the lease, and the title which the 
lessor has in the property. It should next state the consideration, 
which is usually the rent. Then follow the words, which give effect 
to the lease, "grant, demise and farm-let" being the words com- 
monly used. They are accompanied by a description of the prem- 
ises to be leased. 

Most leases contain covenants setting forth the agreements of 
the two parties in regard to the payment of taxes and insurance, 
renewals of the lease, modes of cultivation (if it is a farm) , fixtures, 
etc. A lease should also provide for a foi'feiture of the lease on a 
non-payment of the rent, or a breach of a covenant. This will 
enable the landlord to re-enter and eject the tenant in case of a 
breach of covenant or a failure to pay the rent when due. 

Leases for a long period of years must be recorded to insure 
their validity against other parties without notice. Ordinarily this 
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is so of leases for more than seven years ; but in some states 
leases for a less number of years, or even for one year, should be 
recorded. 

A Landlord's Duties. — la all leases under seal there is an 
implied covenant that the lessor has a good tiile ;o the property 
leased, la all leases there in also aa implied covenant that the tenant 
shall have an undisturbed possession of the preouses. 

If a landlord covenants to renew the lease upon its expiration, 
he must renew it on the same terms as before. But this covenant 
will not become a part of the new lease, go that the landlord will 
have to renew it also, uoless it clearly appears that the renewals were 
to continue indefinitely at the desire of the tenant. 

A landlord is not under obligation to repair the premises, unless 
it is so expressly agreed. Even though the house becomes dilapi- 
dated and even uninhabitable, the landlord is still not bound to make 
repairs. There is also no implied covenant that the premises are suit- 
able for tlie purposes for which they are leased. 

A landlord is bound to pay the taxes, unless the tenant covenants 

Unless there is a covenant allowing the landlord to re-enter and 
eject the tenant on his failure to pay the rent when it is due, he has 
only his remedy as for any other debt. If such a provision is Inserted 
in the lease, the landlord must make a proper demand on the exact 
day that the rent is due, in order to ensure his right to enter. 

A Tenant's Duties. — Except by express agreement, he is not 
bound to make repairs. In general, however, he is bound to leave the 
premises wind and water tight at the end of his lease. He must, 
therefore, make any repairs necessary to preserve the house from 
actual injury, for instance, by shingling, replacing broken glass, etc. 
If he chooses to make other repairs, he cannot enforce a claim 
against the landlord to repay him for such repairs. 

A tenaut is, of course, bound to pay his rent promptly as it 
becomes due. 

If a tenant covenants to return the premises in good repair, rea- 
sonable wear and tear excepted, he is bound to rebuild in case they 
are ilyured or destroyed by fire. Even if there is no such covenant 
in the lease, he is still bound to pay rent, though the building is de- 
stroyed. Therefore, a lease should provide that, if the premises 
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become wholly or in part untenantable by fire, the rent should cease 
or abate proportionably ; and tliat the premises shall be returned in 
good repair, except in case of injury by fire or other unavoidable 
accident. Statutes have made a similar provision in a number of 
states. 

A tenant of a farm is bound to cultivate it in such a manner as 
good husbandry requires. If his lease is for an uncertain period, or 
if it is at will, and is terminated by his landlord, he has a right to 
harvest such annual crops as he has planted and are growing at the 
time his lease is ended. 

A tenant may under-let, unless there is an agreement that he 
shall not ; but lie is still personally bound to the landlord for the rent. 
He may also assign the whole lease, unless there is an agreement to 
the contrary. He should notify his landlord of the assignment. 

The transfer of a whole lease is an assignment, and la entirely 
distiuct from the transfer of any part less than the whole, or an under- 
lease. Therefore, a covenant not to do one of these two things, will 
not prevent a tenant's resorting to the other. Any express covenants 
made in the lease can still be enforced against him, by the landlord ; 
but implied covenants pass with the assignment. 

Termination. — When a lease is for a definite period, the 
tenant must leave at the end of this period, or the landlord has a right 
to turn him out. 

If a tenant holds over at the end of a lease, or if he is an 
uuder-teoanl, and holds over after the lease of his landlord has ex- 
pired, without the original lessor's consent, he becomes a tenant at 
auffrancef and the landlord can turn him out without giving him no- 
tice to quit. A tenant at suffrance is not liable for rent. 

But, where a lease ia created orally, or where a tenant holds 
over, afler his lease has expired, with his landlord's consent, he is a 
tenant at wUl (i.e., the lease may be terminated at the will of either 
party). A tenant at will, however, must have due notice to quit 
Irom his landlord, and give due notice of his intention to quit, before 
lie can be turned out or leave. 

This notice to quit must be given in advance, and usually must 
be of the same length of time as the period between rent days. The 
notice should also terminate on a rent day ; but, if the rent is in 
arrears, notice may be given at any time, and may be for a shorter 
time, usually fourteen days. The laws in the ditferent states, in re- 
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gard to notice, are not at all uniform, however. Tlie notice should 
also be in writing, and should specify the day on which the tenant is 
to leave. 

A tenant's notice of his intention to quit is in general subject to 
the same rules as the landlord's notice. It should be ^ven to the 
one to whom he is liable for his rent, or to his authorized agent. 
The death of a tenant at will, or the assignment of his lease, would 
terminate it, though the landlord might treat the assignee of a tenancy 
at will as a tenant at will. 

In most states a tenancy from year to year has grown out of the 
tenancy at will. It is a general lease made orally, where reut is paid 
yearly, or at equal parts of a year, and is considered a lease for a 
year, which can only be terminated at the end of the year, by a 
notice given six mouths in advance. If the tenant is allowed to hold 
over into the second year without notice, he will be considered aa 
holding for this second year ; and so on from year to year, until 
either party terminates it hy giving the proper notice. The notice 
probably need not be for so long a period as six months in some 
states. If the oral lease was made for a definite legth of time, it ter- 
minates at the end of that time without notice, but maybe continued 
aa a tenancy at will or from year to year. A tenancy from year to 
year may be assigned. In Massachusetts and Maine tenancies from 
year to year are not recognized. 

Fixtures. — Those things which are attached to the premises 
by the tenant, with a clear intention to remove at the expiration of 
his lease, may be taken away by him when he leaves. But those 
things which have been permanently attached, cannot be taken away. 
The intention of the parties, however, is to govern these removals, 
especially if that intention is expressed in the lease. 

There are several tests which indicate, in a general way, what 
may be removed by a tenant. One test is, if the things are fastened 
with screws, or in any other way, so that they can be readily removed 
without injury to the premises. Another test is, if by the removal 
of he fix u es, he can still restore the premises to the condition in 
whi h he found them. It should be said that the law is lenient to 
enan so long as they follow these reasonable rules. Fixtiures used 
n a 1 o manufacture may almost all be removed so long as the 
p en e an be substantially restored. 
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PART TWO. 

CHAPTER VIII.— COLLECTION LAWS. 



KoTB- — The parpose of the following statements is to describe to 
the geaeral retider what Is meant b; the term!!, ao often nsed tn business, 
"attachment," "judgment," "execution," etc. They explain what are 
the creditor's remedies at law in securing the payment of his debts ; and 
to what extent the debtor is protected. These ' ' collection " laws are 
governed now almost entirely by statutes in the ditt^reDt states. They 
do, not. however, substantially differ in the different states, exc«pt In 
matters of det^. 



Arrest. — Arrests for debt are not commonly made now on 
account of the ease with which a debtor may obtain his discharge 
under the poor debtor laws. They are only made in cases of appre- 
hended fraud, as in concealing property, or of an intention to 
abscond. Arrests are made so as to secure the person of the debtor 
while a suit for the debt ia pending in court, or to force him to give 
security for his appearance after judgment. They are made by the 
sheriff or one of his deputies, or by a United States marshal, if the 
suit is brought in & United States court. In many states they are 
not allowed at all. 

Attachment. — This is a writ issued at the conunencement of, 
or during, a suit at law in court, commanding the sheriff, or other 
proper officer, to attach the property, rights or credits of the de- 
fendant, to satisfy the demands of the plaintiff. In general it is a 
right which belongs only to a creditor, although a credttor'a claim 
may be so indefinite as to require a jury to ascertain its amount. It 
is suihcient if the creditor's claim arises on some contract, which will 
furnish a standard by which the amount actually due the plaintiff 
may be ascertained. The property of corporations may be attached 
as well as that of individuals. Heirs, executors, administrators, 
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trustees and other similar persons, lire not, in many states, liable to 
attachment in their representative capacity. 

By sttacbment the plaintilF gains a lien on the attached property, 
which lien will await the judgment of the court in the suit. The 
attaching officer has a special property in the attached property, 
with all the rights of an owner, if any one interferes with his possea- 
sion. He holds it awaiting the judgment of the court, to turn it over 
to the defendant, if the attachment is dissolved, or to have it ready for 
the plaintilF to satisfy his claim, in case the suit is decided in his 
favor. In some states (Alabama, Louisiana, Illinois, Mississippi, 
Missouri, and others) , by a provision of the stutute, the defendant 
can retain possession of the property, by executing a bond, witli 
sureties, for its delivery to satisfy the execution, if the plaintiff ob- 
tains judgment in the suit, or at such other time and place as the 
court may direct. Such bonded property cannot be attached by 
another creditor. In many states also the defendant may dissolve 
the attachment by giving a bond, with sureties, that he will pay such 
judgment as the plaintiff may obtain in the suit. 

In the New England States attachment is a right which is inci- 
dent to the summons in all suits arising out of contracts. The sum- 
mons is, of course, the writ by which the defendant is commanded 
to appear in a certain court to answer to the plaintitTs charge. In 
the other states a writ of attachment is issued after suit is begun, 
only upon the plaintiff's making an affidavit setting forth his demand 
and the reason for which he claims the right. Generally he may ob- 
tain an attachment if the defendant is a non-resident of the state, or if 
he is about to remove his goods from the state, or if he is about to put 
his goods in the hands of another, or if he has removed himself from 
the state or county for a certain period in order to avoid the service 
of a Hummona. It is usual to reqllre a bond of the plaintiff issuing 
a writ of attachment, to indemnify the defendant in case the suit IS 
decided for him and he has been injured by the attachment. In 
some states, too, attachments issued against a non-resident of the state 
are spoken ofas/oreign, and those against residents as domealic; and 
if such a distinction is observed, in a domestic attachment the pro- 
ceeds may be shared by other creditors who come into court and 
claim the right, while foreign attachments are for the attaching 
party's sole benefit. 

An attachment is dissolved by a final judgment of the court in 
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favor of the defendant. The death of the defendant, or tlie annuUing 
of the charter of a defendant corporation, during the progress of the 
suit, will in a few states dissolve an attachment. 

Judgment and Execution. — A suit is ended by the 

court's giving a final judgment, either for the plaintiiF or for the de- 
fendant, at the same time fixing the amount in dispute, if judgment 
is for the plaintilf. Execution is the act of carrying into effect the 
final judgment of a court, and is the means of obtaining the debt or 
damages recovered by the judgment. The term "execution" is also 
applied to the writ by wbieli the sberiif of the county is commanded 
to cause to be made or levied out of the goods and chattels or real 
estate of the defendant, the sum recovered in the suit. This writ 
must be taken out within a year and a day (or other time fixed by 
statute) after judgment is given. 

The object of execution is, that the sheriif may seize and sell 
the defendant's property, or seize his person and imprison him until 
he pays the judgment or is dicharged by a judicial decree of insol- 
vency. Formerly execution could only be had against the personal 
property of the defendant, but now generally it may be had against 
real estate also. Real estate, however, cannot be sold on execu- 
tion in some states, unless a sheritTs jury find that its profits and 
rents will not pay the judgment debt within seven years, or other 
time fixed by the law. The sheriff's jury, where it is not sold, fix a 
valuation on it and it is then given to the plaintiff until his debt is 
satisfied out of the profits. If property of any kind is sold under ex- 
ecution, the proceeds go to satisfy the judgment and any costs or 
charges ; and then, if there is any surplus, it belongs to the defend- 
ant. 

By the Homestead and Exemption laws of many states, certain 
kinds and amounts of property are exempted from attachment and 
sale on execution. 

Garnishment. —This is also spoken of in the New England 
States as the trustee process. It is a process of attaching money or 
goods, due a defendant, in the hands of a third person ; and is almost 
generally established in our states. The person in whose hands are 
the money or goods attached, is called the garnishee or trustee' This 
process is similar to the writ of attachment, and has nearly the same 
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local peculiarities. In the New England States a suit maybe begun 
with it, while in other states it is either accessory to the writ of at- 
tachment, or is used as a means of enforcing a judgment obtained in 
a suit where there is no property in the defendant's possession on which 
execution may be had. In these states, an affidavit usually has to 
be made by the plaintifT, setting forth his demand on the defendant, 
and a good cause why he should summon a certain person as gar- 
uishee for the defendant ; as, in some instances, that he cannot secure 
his claim by ordinary process of attachment. Often, too^ he must 
give a bond, as in attachments. 

The following example will illustrate how this process is used in 
Massachusetts. A is in debt to B, but has no property, or none in 
his possession, which B can get hold of in case he brings a suit 
at law for his debt. A has, however, deposited with C, property or 
credits of some kind ; or, it may be, he has some valid claim against 
C, as for goods sold, or services rendered, or money loaned. B 
may, therefore, sue A with a trustee writ, and summon C as the 
trustee or garnishee of A as to this property in his (C's) hands or as 
to A's claims against C. C must not then return this property or pay 
over these claims to A, but must await the result of the suit. If B 
obtains a judgment, he has his execution against this property of A 
in C's bauds, or may collect these claims of A against C, to satisfy 
his judgment. 

The plaintiff can, of course, hold the garnishee only bo long as 
he has a right to enforce his claim against the defendant, and there 
can be no judgment against the garnishee until there has been a 
judgment against the defendant. The existence of the indebtedness, 
or the possession of the property by the garnishee, must be positively 
shown by the plaintiff. The garnishee or trustee is usually sum- 
moned into court to give his sworn testimony as to these facts. In 
some states his testimony is conclusive of them, but in most states it 
can be controverted. At any rate there must be a clear admission 
of a debt due the defendant, or of the possession of money or other 
property of the defendant. The garnishee may, therefore, avaQ bim- 
self of any defense which would be good in a suit, either brought on the . 
claim, or for the money or property, by the defendant. Thus, if the 
defendant's claim against the garnishee is barred by the statute 
of limitations, the plaintiff's claim on the garnishee would also he 
barred. 
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No one, in any official capacity created by the law, can bf sum- 
moned as garnishee for the money or property held by him by vir- 
tue of bis office, unless it is so provided by statute. Thus, an 
administrator cannot ordinarily be cliarged as garnishee of a creditor 
of his intestate ; nor an executor for a legacy bequeathed by his tes- 
tator ; nor a trustee or assignee of an insolvent or bankrupt. No 
one will be adjudged a garnishee, if the defendant has already ob- 
tained a judgment against him on which an execution may be had, 
or if he has already given his negotiable note to the defendant for 
the debt, the note not being yet due. If a judgment is once ob- 
tained against a garnishee, and he satisfies it under an execution, he 
is fully discharged from any further liability to the defendant on the 
churn or property so recovered. 

Mechanics' Liens. — To assist and protect mechanics in ob- 
taining their wages, it is provided now in almost every state that a 
mechanic working on the construction or repair of certain property, 
or one providing materials for such work, shall have a lien on the 
property to secure the payment of his wages and the price of the ma- 
terials. These laws are of very recent origin, and can hardly be 
said to have as yet become settled in their various forms and provi- 
sions. The methods in which these liens may be obtained and en- 
forced in the different states, vary. If the lien is claimed for work 
done, or materials provided for the construction or repair of a build- 
ing, usually the claimant must tile a statement of his account within 
ft certain statutory period (for instance thirty days) afler the work is 
linished, in the office of the county clerk ; and then, within a certain 
other period, he must petition a court having jurisdiction in the mat- 
ter, for a sale of the property. A trial is had on this petition, and 
if the claim is sustained, the court decrees a sale to satisfy the lien. 
Unless the contract for the work or materials is made directly with 
the owner of the real estate, the party claiming the lien must have 
notified the owner, within a certain time after beginning the work, 
that he should claim this lien. 

Where liens are allowed for work on other kinds of property, the 
provisions for obtaining and enforcing them are similar, but probably 
are more summary. The statement of the claimant's account should 
be filed with the town or city clerk, where such filing is required. But 
with regard to certain kinds of personal property at least, probably if 
after a written demand for payment, afler the work is completed, or the 
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Berrices rendered, payment is DOt made within a certain time, a peti* 
tion may then be made to the proper court asking for a sale of the 
property on which the lien is had. 

Homesteads. — In many states, for the protection of a debtor's 
wife and family, the statutes provide for the exemption of a certain 
amount, or value, of real estate, occupied by a debtor aa hia komentead. 
irom attachment and from sale on execution, except in some elates 
for taxes or for wages for labor to a certain amount. The statutory 
provisions which govern homesteads are various. In some slates 
they are limited in their money value ; in other states, ia the quan- 
lity ot land exempted. The statutes usually provide that the home- 
stead must be distinctly defined and set apart, in order to prevent 
frauds on the creditors ; and how this shall be done. They may be 
designated otherwise, either by being publicly recorded, or by visible 
occupancy and use as a homestead, or by the actual setting apart 
ot the homestead by a court. 

In some states restraints are put on the selling of a homestead 
by the owner ; and in most states the wife of the owner must join in 
a deed of the real estate set apart as a homestead, releasing this right. 
In some slates also the homestead, on the death of the owner, de- 
scends to the widow and their children under age, free from liability 
for the deceased's debts. Every person who is the head of a family, 
or is over twenty-one years of age, and who is a citizen of the United 
States, or has declared his intention to become such, may take up a 
quarter section or less of unappropriated public lands as a home- 

The right of exemption is lost by an abandonment of the home- 
stead by the owner, with a clear intention of no longer treating it as 
his residence. Thus, a lease of the homestead for a year and a 
residence elsewhere, has been held to forfeit it. 

It is believed that there are homestead laws in all the slates, 
except Delaware, Maryland, Oregon, Pennsylvania, Rhode Island 
and the District of Columbia. 

Exemptions. — Exemption is a right given by law to a debtor 
to retain a portion of his property free from a sale on execution at 
the suit of a creditor. 

The common law only exempted necessary wearing apparel in 
such cases. Now, however, in all our states, property of certain 
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kisds aad to a certain amount cnnoot be taken on attachment or exe- 
cution. The idea of these laws Be«ms to be that it is better polity 
that the debtor should be left wiih sufficient means of livelihood than 
that he should be utterly stripped of all his property by his creditors. 
Thus it is provided that the tools of a man's trade, certain household 
furniture, school books and the like, shall be exempted. The statutes 
usually define the kinds and amount of property, thus exempted, 
specifically. 

Insolvency.— ^Insolvency is the state of one who is unable to 
pay his debts as they fall due in the usual course of trade or business, 
although his condition may not be known to others or even to 
himself. But insolvency, with which the law has to do, ia marked 
by some public act, such as the insolvent's making an assignment of 
his property, or applying for the relief of the insolvency laws, 
or being petitioned into insolvency by some creditor. So, also, 
inability to pay one's commercial paper in the usual course of 
business is an act of insolvency. Since the repeal of the National 
Bankrupt Act in 1878, each state has its own peculiar laws and 
procedure relating to insolvency, and varying accordingly. Should 
Congress pass another law, as seems probable in the near future, the 
new law would supersede all present state laws. 

The purpose of the various insolvency laws is briefly: (1) to 
secure the equal division of the insolvent's property proportionally 
among all bis creditors ; and (3) to give relief to the insolvent 
and allow him a new chance in business by granting him a discharge 
from his debts. The insolvent cannot obtain a discharge, however, 
under a state law so far as contracts made without the state, -or 
creditors residing without the stat«, are concerned, unless the 
creditor participates in the insolvency proceedings. 

The methods of procedure in insolvency cases vary in the 
diflTerent states. Generally, however, petition is made to the proper 
court by the insolvent, or it may be made by a creditor in certain 
instances. All the insolvent's estate, except what is exempt by law, 
is then turned over to assignees or trustees chosen by the creditors. 
The assignees or trustees thereupon proceed, under supervision of the 
court, to convert the estate into money, and to pay off all 
creditors proving their claims proportionally. In some states certain 
creditors or claims are preferred, or ia other words paid in full 
before the othere are paid atf all. After these proceedings the 
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insolvent is granted his discharge, provided in some states he 
has committed no fraud, and also in others that a certain majority of 
bis creditors consent. 

Quite often an insolvency is settled out of court, by the insolvent's 
assigning his estate to some third person in trust to be distributed 
among his creditors. All creditors assenting to such an assignment 
are bound by it, and thus the insolvent is practically discharged. 
But the assignment is of little avail unless all the creditors assent. 
Similarly an insolvent, who is simply temporarily embarrassed, may 
compromise with his creditors, they agreeing to an extension of time 
or the payment of a certain percentage of their claims. 
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CHAPTER IX.~ LEGAL RATES OF INTEREST. 



Interest. — Interest ig the payment of money for the use of 
moDey. It is payable either in pursuance of a contract, express or 
implied, to do so, or as damages for the withholding of a debt. In 
the first case the interest may be the subject of a distinct claim ; as, 
for instance, a mortgage loan is usually made payable several years in 
the future, with interest payable meantime annually or semi-annu- 
ally. In the second case interest is simply incidental, though often 
of considerable importance, to the recovery of the principal. 

In the case of negotiable paper interest is payable from the time 
the paper is dated, where the promise or order is to pay with interest. 
Where there is no stipulation as to the payment of interest, if the 
paper is payable on demand, interest is due &om the time of a 
demand for payment ; or from three days from sight, if it ia sight 
paper. Where paper is on time, interest is due from the time of its 
maturity. 

In regard to other cases it is impossible to give many rules of 
wide application, since the laws relating to the payment of interest 
differ so greatly in different states. The usages of a particnlar busi- 
ness, or the usual course of dealing between parties, will often help to 
determine when interest may be demanded. Interest is quite gen- 
erally allowed on money paid for the use or benefit of another ; on 
money fraudulently obtained or wrongfully detained from another ; 
sometimes on rent from the time it becomes due ; where property is 
injured or destroyed by the negligence of another, on its value from 
that time ; and usually on judgments, either from the day on which 
they are entered, or from a certain time thereafter. In ordinary 
business accounts interest will not begin to run until after a demand 
for payment has been made ; except that, if sales are made on credit, 
it is allowed in a number of states from the time the credit expires. 

Legal Rates of Interest. — The amount of interest which 
may be charged is very largely regulated by statute law, and a legal 
rate is established. It greater interest is paid or agreed upon than 
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the law allows, it is called "usury." Formerly usury made the 
whole contract void, with the idea apparently of preveuting the 
oppression of the poor by the rich ; but now the tendency is to do 
away with all usury laws, and to allow parties to contract to pay any 
interest they may see fit, although a legal rate is established for 
those cases where no rate is agreed upon. The following table gires 
the rates established in the different states, with the penalty, if any, 
for usury : — 

Alabama. — IJegal rate is eight per cent. If a greater rate 
IS contracted for, only the principal can be recovered. 

Arizoiia. — Legal rate is seven per cent. 

ATkansa*. — Legal rate is six per cent. Contracts to pay a 
greater rate than ten per cent are void as to both principal and 
interest, e^'en in the hands of innocent holders for value. 

California. — I^egal rate is seven per cent. 

Colorado. — Legal rate is ten per cent. 

Connecticut. — Legal rate is six per cent. 

Delaware. — Legal rate is six per cent. Contracts to pay 
a greater interest are void ; and, if a greater interest is actually paid, 
the sum lent can be recovered. 

District of Columbia. — Legal rate is six per cent. Oral 
contracts for a g|^aler rate, and written contracts for a rate greater 
than ten per cent, are void as to the entire interest, which may be 
recovered even if paid. 

Florida. — Legal rate is eight per cent. 

Georgia. — Legal rate is seven per cent. Parties may contract 
in writing to pay eight per cent ; but for a greaterrate the interest is 
forfeited. 

Idaho. — Legal rate is ten per cent. Contracts for a rate 
not exceeding eighteen per cent, and for compound interest are 
allowed ; but, if in excess of that, the debtor may recover ten 
per cent of the principal as damages. 

lUinois. — liCgal rate is six per cent. Contracts to pay a 
greater rate than eight per cent are voidable ae to the entire interest. 
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Indiana. — Legal rate is six per cent. Contracts t« pay a 
greater rate than eight per cent are voidable as to the int«reBt 
in excesa of six per cent. 

Indian Territory. — Jjcgal rate is six per cent. Contracts 
to pay a greater rate than ten per ent are void both as to principal 
and interest. 

Iowa. — Legal rate is six per cent. Parties may agree in 
writing to pay a greater rate not exceeding eight per cent ; but for a 
greater rate than eight per cent, the entire interest and ten per cent of 
the principal is forfeited. 

Sajisas, — Legal rato is six per cent. Parties may contract in 
writing to pay any rate not exceeding ten per cent ; but for a greater 
rate double the excess over ten per cent is forfeited. 

Kentucky. — Legal rate is six per cent. Contracts to pay 
a greater rate are void as to the excess. 

Louisiana. — Legal rate is five per cent. Contracts to pay 
a greater rate, not exceeding eight per cent, must be in writing ; and 
the excess over eight per cent is forfeited, and if paid it may 
be recovered. 

Maine, — Legal rate is six per cent. 

Maryland. — Legal rate is six per cent. Ctntracta to pay 
a greater rate are void as to the excess. 

Masiachuietta. — Legal rate is six per cent. 

Michigan. — Legal rate is six per cent. Contracts for a greater 
rate than ten per cent are void as to the entire interest. Con- 
tracts to pay more than six per cent must be in writing. 

Minnesola. — Legal rate is seven per cent. Contracts to pay a 
greater rate than ten per cent are void, except in case of negotiable 
paper in the hands of a bona fide holder for value ; and, if a greater 
interest is paid, it may be recovered. 

Mitiissippi- — Legal rate is six per cent. Contracts to pay 
a greater rate than ten per cent are void as to the entire interest. 

Missouri. — Legal rate is six per cent. PaMies may contract in 
writing to pay a greater rate, not exceeding eight per cent, and 
to pay compound ioterest, but only compounded once a year. If 
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more than eight per cent is contracted for, the entire interest is 
forfeited. 

Montana. — Legal rate is ten per cent. Parties may agree 
in writing to pay a higher rate. 

Nebraska. — Legal rate is seven per cent. Contracts for a 
greater rate than ten per cent are void as to the entire interest ; and, 
if a higher interest is actually paid, it may be deducted from the 
principal. 

Nevada. — Legal rate is seven per cent. 

New HaTUpaMre. — Legal rate is six per cent. A party payings 
a greater rate may recover three times the excess of the interest paid 
over six per cent. 

New Jersey. — Legal rate is six per cent. If more is contracted 
for, entire interest and costs are forfeited ; and, if more has been paid, 
it may be set o* against the principal. 

New Mexico. — Legal rate ia sis per cent. Parlies may con- 
tract in writing to pay a greater rate not exceeding twelve per cent ; 
but, any contract for more than twelve per cent is voi 1 as to the en- 
tire interest. 

New York. — Legal rate is six per cent. A contract to pay more 
is void as to the amonnt over six per cent ; and all written contracts 
(notes, securities, etc.), in which a greater rate is agreed upon, are 
absolutely void. If a greater interest is paid, the excess may be 
recovered ; and it is also a misdemeanor to receive more than six 
per cent interest. But where five thousand dollars or more are ad~ 
vanced on bills of lading or negotiable instruments as collateral, the 
parties may contract in writing for any rate of interest. 

Norlh Carolina. — Legal rate is six per cent. Contracts for a 
greater rate than eight per cent are void as to the entire interest ; 
and. if the interest is paid, double the amount of the interest may be 
recovered, 

North Dakota. — Legal rate is seven per cent. Contracts for a 
greater rate than twelve per cent are void both as to principal and 



Ohio. — Legal rate is six per cent. Contracts for a greater rate 
than eight per cent are void as to the excess of interest over six per 



cent. 
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OMahoma. — Legal rate is seven per cent. Contracts for a 
h^her rate than twel^'e per cent are void as to the entire interest ; 
and if such interest is paid, the excess over twelve per cent may be 
recovered. 

Oregon. — Legal rate is eight per cent. Parties may contract 
in writing for a greater rate, not exceeding ten per cent ; but more 
than ten per cent will forfeit the principal to the school fund. 

Penmylvania. — Legal rate is six per cent. No more can be 
collected ; and, if paid, the excess can be recovered. 

Rhode Ittand. — Legal rate is six per cent. 

South Carolina. — Iiegal rate is seven per cent. If more than 
ten per cent is contracted for, only the principal can be recovered. 

South Dakota — I^gal rate is seven per cent. If more than 
twelve per cent is contracted for, only the principal can be re- 



Tennetsee. — Legal rate ia bIx per cent. No more can be col- 
lected ; and, if a contract is on its face to pay more than six per cent, 
the whole contract is void. 

Texas, — Legal rate is eight per cent. Contracts for a higher 
interest than twelve per cent are void as to the entire interest. 

Utah. — Legal rate is eight per cent. 

Vermont. — Legal rate ia six per cent. Contracts to pay a 
greater rate are void as to the excess over six per cent ; and, if such 
excess is paid, it may be recovered. 

Virginia, — Legal rate is six per cent. For a greater rate the 
entire interest is forfeited ; and, if paid, the excess over six per cent 
can be recovered. 

Washington. — Legal rate is ten per cent. 

West Virginia. — Legal rate ia six per cent. For a greater 
rate the excess over six per cent is forfeited ; and, if paid, can be set 
off in a suit to recover the principal. 

Wisconsin. — Legal rate is seven per cent. Parties may con- 
tract in writing for a higher rate not exceeding ten per cent j only 
the principal can be recovered when more than ten per cent is 
charged ; and, if more than ten per cent is paid, treble the excess 
may be recovered, 

Wyoming. — Legal rate is twelve per cent. 
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CHAPTER X.— INSURANCE. 



Insurance. — IjauTaitce is a contract by which one party, for 
a Btipidated consideratioa, undertakes to indemnify the other in the 
event of a loss on a specified subject by specified risks or perils. 

The party who nndertakes to make this indemnity is known as 
the inturer or untlarwriter ; the other party as the insured. The 
formal instrument, expressing their contract, is the policy of insur- 
ance, and the consideration stipulated is the premium. Risks, 
orperUt, as here used, do not mean the danger of loss, but the actual 
happening of the events feared. 

Policies of insurance are almost invariably made in this coun- 
try by incorporated companies, though the term "underwriter," still 
employed, is a survival of the time when insurance was largely 
effected by individuals. These companies are either stock companies 
whose shareholders divide the profits (i. e., the excess of premiums 
over losses and expenses) among the stock ; or mutual companies, 
where each party insured becomes a member, contributing according 
to the amount of his insurance to the common tund out of which 
losses are paid, and the members share the profits, or apply them to 
the creation of a guaranty fund. Often mutual companies have also 
a capital stock, as a basis on which to do their business. 

The execution and delivery of a formal policy is not essential to 
the validity of a contract of insurance. The contract should always 
be in writing, and yet it would probably be binding even if verbal, 
unless some reason other than the nature of the contract, such as the 
charter of the insuring company or the Statute of Frauds, necessitates 
writing. It is customary in insuring to enter a memorandum of the 
agreement to insure in the proposal book of the company, subscribed 
by some properly authorized officer of the company. The contract is 
thereupon generally considered as binding upon both parties, accord- 
ing to the terms usual in the policies of the insurer, even though a 
loss may happen before the policy is actually delivered. If negotia- 
tions for insurance are conducted by letter, the same principles gov- 
ern the time when the contract is closed as have been already stated 
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in regard to contracts generally. The principles of agency are of 
especial importance in this connection, for, inasmuch as most insurers 
are corporations, they must act entirely through the medium of 
agents. 

Policies are substantially the same everywhere, only varied to 
meet the special requirements of different classes of subjects or of 
risks. In some states prescribed forma for policies are required to be 
used, and in many instances insurers engaged in the same line of 
business have, by agreement, adopted a form for their common use. 
A policy is signed only by the insurer, but it Is equally binding on 
the insured, who by accepting it assents to its terms. 

The insured need not be the actual owner of the subject of the 
insmrance, for in many cases the subject is not capable of ownership. 
But he must have what is termed an " insurable interest " therein ; 
otherwise his policy will be void. He is generally considered to have 
an insurable interest when he stands in such a relation to the subject 
of the insurance that he would suffer a pecuniary loss by its injury or 
destruction. Thus a common carrier, a mortgagee, a part owner, 
a consignee of goods for sale on commission upon which he has made 
advances, etc., have such an insurable interest. This principle has 
an interesting application in the case of life insurance, as will be seen 
hereafter. The insured cannot, as a general rule, assign bis interest 
in a policy except with the written consent of the insurer and an 
actual delivery of the policy. A sale of the subject of the insurance 
would not in most instances amount to such an assignment so as to 
bind the insurer. 

Complaint is often made against insurance companies becatise 
they are usually strict in their requirements, and insist upon a compli- 
ance with the exact letter of their policies. But it will be easily seen 
that this strictness is required by the nature of the business of insur- 
ance, for, unless losses can be met out of the premiums, the business 
cannot be conducted with profit. Safe insurance is also of the utmost 
importance to business men, for it enables them by a small annual 
contribution from their profits to protect themselvea in the event of 
losses which might otherwise crush them, and thus it stimulates com- 
mercial enterprise. 

Marine insurance is the most ancient form of insurance, and it 
and fire and life insurance constitute the three most important and 
characteristic kinds of insurance. But the business of insurance has 
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developed rapidly of late, and there are now compaQies prepared to 
insure against almost everj risk to which mea or their property are 
exposed. Among these new forms of insurance may be named 
accident, employer's liability, general liability, fidelity and plat« 
glass insurance. The purpose of accident and plate glass i 
IB obvious. Employer's liability and general liability ii 
account of the risk, to which every employer and every owner of 
property is exposed, of claims for damages for injuries resulting from 
his own or his employees' negligence. Fidelity insurance is guaran- 
tying the fidelity and honesty of persons occupying positions of 
trust. 

Marine Insurance. — This is by far the most technical, as 
well as the most ancient, form of insurance. Its purpose is to 
indemnify the owner of property specified for its loaa or injury while 
on the sea. The subjects of this form of insurance, include, not only 
the vessel and the cargo, but also the freight which the vessel may 
earn and the profits of the cargo. Those who have an insurable 
interest in these subjects are not only the actual owners of the vessel 
or cargo, but also those who have a lien on either. Policies on car- ' 
goes often run " to whom it may concern," for the goods may change 
hands while at sea, and in such a case the owner at the time of loss 
is the person entitled to the insurance. 

The risks ordinarily named in marine policies are " perils of the 
sea (or rivers or lakes) , fire, piracy, assailing thieves, barratry, 
capture, arrests and detentions." But " perils of the sea" mean 
only extraordinary perils, for there is always an unplied warranty 
on the part of the insured that the vessel is seaworthy and properly 
equipped and manned for the voyage proposed. They include, how- 
ever, all the perils incident to navigation, particularly those arising 
from wind and weather, or from the rocks or shores of the sea or 
from collisions. Indirectly they would include a loss arising from 
*' general average." By ' ' general average " is meant the liability 
of the owners of the vessel and cargo to contribute in proportion to 
their respective interests to make good the loss of any particular por- 
tion of the vessel or cargo sacrificed for the common safety. The 
risks of fire and piracy are apparent, though the chance of falling in 
with pirates is at the present time very slight. " Barratry " is the 
fraudulent misconduct of the master or crew, such as wilfully sinking 
the vessel, embezzling the cai^, etc. ; while " assailing thieves " 
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refers to violence from outeiders, except where the crew riees in mu- 
tiny. "Captures, arrests and detentions" include not only seizures 
by public enemies or foreign belligerent powers, but also judicial 
arrests and detentions, either of a foreign or of the dom.e8tic govern- 
ment, provided they are not occasioned by the violation of some law 
which the insured is bound to observe. 

Marine policies are either " valued " or " open," as it is termed. 
In a "valued" policy, the value of the subject insured is fixed before- 
hand, and is binding upon the parties in case of a loss. If the loss 
is total, this agreed value must be paid ; but if partial, as, for instance, 
one-half, only this proportion of the fixed value need he paid. In 
an " open " policy, on the other hand, the value of the subject is left 
to be ascertained in the event of a loss, the value being, however, its 
market value at the time the insurance was effected. If the value 
fixed io a policy is clearly in excess of the actual value, this will be 
prima facie evidence of fraud on the part of the insured, which will 
avoid the policy. 

Nearly all policies provide that, if other insurance is subsequently 
effected on the same subject, and a loss occurs, the second insurer 
need pay only the excess of the actual value of the subject over the 
amount of the prior insurance. But, if this provision is omitted, or 
the two policies are taken out on the same day, the two insurers will 
share the loss proportionally. 

Marine policies are issued either for a specified voyage or for a 
specified time. The premiums are usually settled by the note of the 
insured, payable on time. If the goods or vessel insured are at sea 
at any time during the period named in the policy, the premiom is 
said to be " earned," and the premium note is payable at maturity ; 
though, where the policy covers several passages, connected as one 
entire risk, or if the insured has only a part of the goods at risk 
which were intended to be insured, the premium may he only partially 
earned. In the event of a loss, the amount of the premium note, if 
unpaid, is deducted from what is paid the insured. 

It is essential that the insurer should be informed beforehand of 
all the facts materiaUy affecting a risk ; and consequently the mis- 
representation or concealment of any such material fact by the insured 
will avoid the policy. The duty of the insured does not consist 
merely in answering the questions of the insurer ; but he is bound to 
state everything which the insurer might reasonably wish to take into 
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consideration in estimating the extent of the proposed risk. Where the 
representations of the insured are incorporated in the policy, they are 
termed " espreas warranties"; and a breach of a warranty will 
avoid a policy, even though the loss resulted from some entirely inde- 
pendent cause. There is always the implied warranty of seaworthi- 
neas, already mentioned. 

The insured is also bound not to change the risk assumed by 
the insurer. Such a change of the risk is a " deviation," and avoids 
the policy, even though not increasing the actual risk of the insurer. 
Thus touching at ports other than those named or allowed is the 
policy, or the extraordinary or unnecessary protraction of a voyage, 
would be deviations. But the deviation must be voluntary ; and if 
required by some disaster or for the purpose of helping another vessel 
in distress, and not unreasonably prolonged, it would not affect the 
policy. 

The insured is bound in the event of a disaster to use his utmost 
exertions to preserve the property insured from loss. But if a loss 
exceeding half of its value occurs, he is entitled to surrender or, as 
it is termed, " abandon " the remainder to the insurers, and claim 
the full amount of his insurance. This abandonment is accomplished 
by a written notice of the disaster to the insurer, together with a 
transfer of the insured's title to the insurer. In the case ofapartial 
loss of a vessel, she is often in better condition after being repaired 
than before the disaster, inasmuch as the new material used replaces 
old and worn material. Accordingly in adjusting such a loss, it is 
customary to strike off one-third (" new for old," as it is called) of 
the balance found due the insured by deducting the value of any old 
material taken from the vessel from the expenses of the repairs. 

Fire Insurance. — The purpose of this form of insurance is 
to indemnify the insured for loss or damage by fire. The loss must 
be the result of actual combustion, or be the direct consequence of 
combustion, either from the water used to extinguish u fire, or from 
damage to goods by reason of their removal from the immediate danger 
of fire, or even from the demolition of a building necessary in order 
to retard the spread of a fire. It follows that, unless the policy so 
provides, the insurer is not liable for damage or loss fi\>m lightning 
unless fire results. In case of fire the insured is bound to use his best 
efforts to preserve the property insured ; but even though the fire is 
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caused by his negligence, unless it is willful, the insurer ia probably 
liable. 

Every person who has an equitable or legal title to property 
hag an insurable interest therein. But the person applying for in- 
surance must inform the insurer of the nature of his interest iu the 
property, for the insurer has the right to choose whom to insure, in 
case several have an insurable interest in the same property. 

Fire policies are issued for certain specitied periods, from uoou 
to noon of the first and last days respectively of such periods. An 
(^Xeed value, as the term ia used in marine insurance, is not fixed 
upon the property insured ; but care is always taken not to insure 
its whole value, especially where it is a building. And mutual com- 
panies are ordinarily restrained from insuring more than a certain 
proportion, say two-thirds or one-half, of its assessed value. In 
case of a loss the insurer is bound to pay only enough to indemnify 
the insured, and in any event of course uo more than the amount of 
t is also considered of great importance that iu- 
I shall not be effected for more than the real value of the 
property ; for if the insured could be indemnified again and again for 
the same loss, there would be a great inducement to destroy the prop- 
erty voluntarily, and thus defraud the insurers. Consequently policies 
usually provide that they are void unless the insurer has been notified 
of prior insurance, and is notified and assents to the placing of sub- 
sequent insurance, on the same property. 

The rules relating to the effect of the misrepresentation or con< 
cealment of material facts affecting the risk, or of express warranties 
of the insured, are substantially the same as those which apply to 
marine insurance. There is this difference, however, that while a mate* 
rial misrepresentation, though innocently made, will avoid a marine 
policy, it will avoid a fire policy only in case it is also fraudulent. But a 
breach of warranty, though innocent, will in both cases avoid a policy. 
Common examples of warranties in fire policies are, that the roof of 
a building is slated, that the building has only a specified number of 
stoves or fireplaces, that it has certain tanks in the upper story, etc. 
There is always an implied warranty that at the time the insurance 
is effected the property is in existence and not on fire or in immediate 
danger from fire. 

On the principle that the insurer is not bound in case the risk is 
chauged after the insurance is effected, alterations or repairs sub- 
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stantially increasing the risk will avoid the policy, unless made vith 
the permissioD of the insurer. There is some doubt as to the result 
if a loas should occur, from some entirely independent cause, after 
such alterations or repairs were begun or completed ; but it is cer- 
tainly much safer in undertaking any alterations or repairs of any 
magnitude to obtain beforehand the written consent of the insurer. 
For the same reasons, the insured should have the assent of the insurer 
to a removal of insured goods from the building or place designated 
in the policy. 

Incase of a loss, policies usually provide that the inf 



be immediately notified ; and 
be accompanied by a sworn 
cause of the fire and the toss 



the notice must also 
statement of the facts relating to the 
incurred. It is also usually provided 



by the fire, instead of paying 



that the insurer may at its option rebuild, or repair the damage done 



money the amount of the loss. 



Life Insurance: — The purpose of this form of insurance is 
to indemnify the insured for the death of one in whose life he has an 
insurable interest. He will have such an insurable interest in the 
life of one on whom he ia dependent, or in whose life he has some 
adequate pecuniary interest. Thus, one may insure his own life for 
the benefit of his widow and children, or other persons dependent on 
htm ; or they may insure his life for their own benefit. It is to he 
noticed that those to whom the insurance is payable, are really the 
insured, although the insurance is based on another's life and the pre- 
miums may be paid by such other. A. father has also an insurable 
interest in the life of his minor son ; a creditor, in that of his debtor ; 
and a sister, in that of a brother on whom she depends for her 
support. 

There is besides the simple life policy, a popular form of policy 
known as endowment life insurance. By the t^rms of such a policy 
the insurance becomes payable at the end of a specified period, unless 
the party on whose life it is based dies before the expiration of such 
period. A person is thus enabled to make provision for his own old 
age. 

The risk assumed by the insurer is strictly not the death of the 
party on whose life the insurance is based, for that is an event sure 
to happen, but upon the probability of his living as long as a nuin of 
bis years, constitution and habits may be expected to live. The 
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exteat of the risk ie detenniaed by reference to these considerations, 
and the amount of the premium is graduated accordingly. 

To enable the insurer to ascertain the real nature of the risk, an 
applicant for life insurance is required to give written answers to very 
miaute and detailed inquiries about his pedigree, habits, health, 
occupation, etc. These answers are binding upon the insured as 
warranties, and, if untrue, will avoid the policy. It is of importance 
in this connection that an applicant should distinguish in his answers 
between knowledge and belief; for, if he answer "yes" or "no," 
his statement is positive and becomes a warranty by which he is 
bound ; but if he add, ' ' to the best of his knowledge and belief," he 
warrants only his own honesty. In any ease the utmost good faith 
must be observed by the insured in taking out a policy. 

Policies also ordinarily provide that they shall become void if 
the person on whose life the insurance is baaed shall die at sea, or pass 
beyond certain bounds, or enter the navalor military service, or commit 
suicide, or die at the hands of the law, or in consequence of a violation 
of law or in a duel ; or in cf se the premium is not paid at the time speci- 
fied. Such conditions must be strictly complied with ; but they may 
be struck out or modified by agreement of the parties, or a breach of 
them may be waived by the insurer. 
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CHAPTER XI.— PATENT RIGHTS. TRADE- 
MARKS AND COPYRIGHTS. 



HoTK. — The following statementa are abstracts of the laws passed 
by CoDgresB concerning patent-rights and copyrights, and a brief state- 
ment of the law of trade-marks. The object of these statements la rather 
to explain the purposes, means of obtaining and duration of these 
rights, tliao to attempt to show what would constitute Infringements o* 
them, and what penalty is p'rovlded for Infringements. 



PATENT-RIGHTS. 



By an Act of Congress, approved July 8, 1870, "Any peraon 
who has invented or discovered any new or useful art, machine, 
manufacture or composition of matter, or any new and useful im- 
provement thereof, not known or used by others in this country, and 
not patented or described in any printed publication in this or any 
foreign country, before his invention or discovery thereof, and not in 
public use or on sale for more than. two years prior to his application, 
unless the same is proved to have been abandoned, may, upon pay- 
ment of the fees required by law, and other due proceedings had, 
obtain a patent therefor." 

This pat«nt is issued in the name of the Unit«d States of Amer- 
ica, under the seal of the Patent Office, signed by the Secretary of the 
Interior, or under his direction by one of the Secretaries of the Inte- 
rior, and countersigned by the Commissioner of Patents. It grants 
to the patentee, his heirs and assigns, the exclusive right to make, 
use and vend, the invention or discovery throughout the United States 
for a term of seventeen years. Patents may be obtained on inventions 
or discoveries previously patented in foreign countries, provided they 
have not been introduced into public use in the United States within 
two years prior to the application for a patent here. But such pa- 
tents expire at the same time in this country that they expire in the 
other country where they were previously patented, provided that the 
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foreign patent expires within seventeen years after the patent was 
obtained here. 

The inventor or discoverer, in order to obtain a patent, mnst 
make a written application for the same to the Commissioner of 
Patents, He must also file at the Patent Office a written specifica- 
tion, setting forth the manner and process of making, constructing, 
compounding and nsing his invention or discovery, minutely, accu- 
rately and in such exact terms, that one sliilled in the same art or 
science might readily produce the same result. If it is a machine, 
he must explain the principle, and how he intends to apply his inven- 
tion, and particularly just what part, improvement, or combination, 
he claims as his invention. This application and specification must 
be signed by the inventor and attested by two witnesses. If the case 
admits of drawings, these should also accompany the specification, 
signed and witnessed as before ; or, if it is a composition of matter, 
the Commissioner may require specimens of the ingredients and the 
composition ; or, if it can be represented by a model, this, too, may 
be required. The applicant must also make oath before some magis- 
trate (or, if he is in- a foreign country, before the legal representative 
of the United States there) , that he believes himself to be the first 
and original inventor or discoverer of the invention or discovery 
which he desires to have patented ; that he does not know g: believe 
that the same was known or used before ; and must also state of what 

On the filing of the application and payment of the proper fees, 
the Commissioner shall issue a patent to the applicant, if, after due ex- 
amination, he finds that the applicant is justly entitled to one under the 
law. But the patent must bear date within six months from the time it 
is allowed, and notice thereof sent to the applicant ; and if the final 
fee is not paid within that time, the patent is withheld. The appli- 
cant may, however, renew his application, by taking the same steps 
as at first, within two years after his first application was allowed ; 
but until such rencfl-al no person will be responsible for manufactur- 
ing or using the article for which the first application was allowed. 

All applications must be completed for examination within two 
years after they are first filed. In default thereof, or on a failure 
of the applicant to prosecute the same within two years after notice 
of any action therein, the application shall be regarded as abandoned, 
unless the Commissioner can be satisfied that the delay was una- 
voidable. 
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Fateate may be graoMd and issued, or re-baaed, to an assignee 
of tbe ioTentor, provided the assignment has been recorded at the 
Patent Office. But the t^plicadou must be signed, and the specifi- 
cation sworn to, bf the inventor. In case the application is for a re- 
issue, the corrected specification must also be sworn to bj the inventor, 
if he is still living. If auy person, who has made an invention or 
discovery for which a patent might be obtained, dies before it la ob- 
tained, his executor or administrator has the right to apply for and 
obtain the patent, to be held in trust by them for the deceased's heirs 
or devisees. 

Every patent, or any interest in one, may be assigned by an in- 
strument in writing. Sut unless this assignment is recorded at the 
Patent Office, it is void as against any subsequent purchaser or mort- 
gagee from the patentee without notice. The patentee, his assigns 
or legal representatives may, in a like manner, convey an exclusive 
right under the patent to any part or the whole of the United Slates. 
But if any one purchases from the inventor, or constructs with his 
knowledge and consent, one of the new inventions, before the invent- 
or has applied for a patent, be will not be liable to the inventor if he 
sells or uses the article so obtained. 

In order to secure hb rights the patentee must fix on the 
patented article the word "Patented," together with the year and 
date on which the pat«nt was granted. When, from its character, 
this cannot be put on the article itself, a label containing these words 
shonld be fixed to it, or to the package containing one or more of 

Caveat. Any citizen of the United States, who has made an 
invention or dbcovery, but needs further time for maturing it, may 
obtain protection for a year by paying the proper fees and filing a 
caveat, settingf forth its design and dbtinguishing characterisltcs. 
This caveat wOl be kept in secrecy ; and, if some other person files 
an application for a patent which would interfere with the claim of 
him who filed the caveat, notice will be sent to the latter. If the 
latter desires to avail himself of his caveat, be must file his regular 
application and specification within three months fiwm the time when 
this notice is sent. A foreigner may enjoy this same privilege, if 
he has resided in the United States a year before filing hb caveat, 
and has made oath of his intention to become a citizen. 

Re-iasue of Defective Patents. If, by some honest mistake or 
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accident, a patent becomes inoperative or iuviilid by reason of a de- 
fective or incomplete specification, or by reason of the patentee's 
claiming as bis own invention more than he could claim as new, the 
Commissioner shall, on the surrender of such patent and the payment 
of the proper fee, issue a new pat«nt in place of the original patent, 
in accordance with the corrected specification, for the unexpired part 
of the original term. But the specification and claim in such a case 
are subject to the same restrictions and revision as are the original 
applications. 

Duclaimer. "Whenever, through some honest inadvertence, 
accident, or mistake, a patentee has claimed more than that of which 
he was the original inventor or discoverer, his patent shall be valid 
for all that part which is truly and justly his, provided the same is a 
material or substantial part of the thing patented ; and any such 
patentee, his heirs or assigns, whether of the whole or any sectional 
interest therein, may, on payment of the fee required by law, make 
disclaimer of such parts of the thing patented as he shall DOt choose 
to claim or hold by virtue of the patent or assignment, stating therein 
the extent of his interest in such payment." This disclaimer must 
be in writing, witnessed, and recorded in the Patent Office, and is 
afterwards considered a part of the original specification to the ex- 
tent of the claimant's interest. But such disclaimer shall not afi^ect 
any suit on the patent pending at the time of filing it, except as it 
relates to the question of unreasonable delay or neglect in filing. 

Patents /or Designs. "Any person who has invented or pro- 
duced any new and origioal design for a manufacture, bast, statue, 
alto-relievo, or bas-relief; any new and original design for the printing 
of woolen, silk, cotton, or other fabric ; any new and original im- 
pression, ornament, patent, print, or picture to be printed, painted, 
cast, or otherwise placed on or worked into any article of manufacture ; 
or any new, useful, and original shape or configuralion of manufac- 
ture, the same not having been known or used by others before his 
invention or production thereof, or patented or described in any 
printed publication ;" may obtain a patent therefor upon payment of 
the proper fees, and upon complying with the same requirements as in 
applying for patents for inventions or discoveries. Where the designs 
can be sulficientiy represented by drawings or photographs, the Com- 
missioner will not require models. Patents for designs will be issued 
for terms of three years and six months, or for seven years, or for 
fourteen years, as the applicant may elect. 
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Patent Fees. On filing each oripiiial application (except 

in design cases) $15.00 

On issuing each origiaal patent (except in design cages) . 20.00 

111 design cases : — 

For three years and six months, 10.00 

For seven years, 15.00 

For fourteen years, 30.00 

On filing each caveat, 10.00 

" every application for u re-issue, 30.00 

" filing each disclaimer, 10.00 

For certified copies of patents and other papers, including 

certified printed copies, per hundred words, . . ,10 
For recording every assignment, agreement, power of attorney 

or other paper, of three hundred words or under, 1.00 
Of over three hundred words and under one thou- 
sand, 2.00 

Of over one thousand words, 3.00 

For copies of drawings, the reasonable cost of making Ihem. 

Such fce-s are payable at the Treasury or any Sub-Treasury of 

the United States, or at any national bank or other depository, desig- 
nated by the Secretary of the Treasury for that purpose. 



TRADE-MARKS. 



A Trade-mark is an arbitrary sign, name or symbol, by which a 
manufacturer marks his goods and by which they are known in the 
market as bis goods. The right to adopt and use such a mark to the 
exclusion of its use by all others has long been recognized as a prop- 
erty right, for the violation of which damages may be had, and such 
fiirther use enjoined. Although a property right, a trade-mark is not 
a subject of sale apart from the article to which it is applied ; but 
the right to use such trade-mark may be very properly sold inciden- 
tally to the sale of the establishment where the article is ntanuiitc- 

But the trade-mark mnst be a proper one in itself in order that 
its owner shall acquire this exclusive right in it. Merely geographi- 
cal names cannot be thus appropriated — as, for instance, " Lacka- 
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wanna Coal" — although it has been decided that where & mahufac- 
' torer properly applied the name of a town to his goods (in this case 
" St. Louis Lager") he might enjoin the use o{ the same name by one 
who manufactured elsewhere, but intended to sell his beer as that of 
the firat manufacturer. So, also, worda merely descriptive of the 
quality of the article manufactured cannot be appropriated. The 
trade-mark must not contain any false statement as to the person 
owning it, the place of manufacture or the goods to which it is 
applied. One who u$(^s his name as a trade-mark will be protected 
against its use by another of a different name, but not as against 
another of the same name who uses it in good faith. An infiiinge- 
ment of a trade-mark need only be such a substantial imitation as to 
be calculated to deceive the ordinary cnstomer. 

Property in 4rade-marks has been further protected in many states 
by legislation. Congress by Act of March 3, 1881, has established 
a means of securing prima facie evidence of the ownership of trade- 
marks used in commerce with foreign nations or with Indian tribes 
by their registration at the Patent OfBce in Washington, provided, 
however, that the " owners shall be domiciled in the United States, 
or located in any foreign country or tribe which by treaty, con- 
vention, or law affords similar privileges to citizens of the United 
States," and that they shall comply with the following requirements : — 

(1) They must cause to be recorded in the Patent Office a 
statement, giving the names, residences and places of business of the 
parties who desire the trade-mark, together with a description of the 
class of goods to which the trade-mark has been appropriated ; a de- 
scription of the trade-mark itself and the manner in which it is ap- 
plied and used ; and also a fac-simile of it, and the length of time 
during which it has been in use. 

(2) By paying a fee of twenty-flve dollars, and complying with 
any other regulations the Commissioner of Patents may establish. 

(3) By filing a written declaration, signed and sworn to by the 
person, or a member of the firm, or officer of the corporation own- 
ing the trade-mark, that the applicant has the right to use it, and no 
one else has a right to use it, either in its identical form or iu such 
near resemblance as would be calculated to deceive ; that it is used in 
commerce with foreign nations or with Indian tribes ; and that the 
description and fac-simile is true. 
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A trade-mark will not be registered anless it appears that it is 
to be used in such foreign commerce ; that it is not merely the oame of 
the applicant ; and that it is not like any previously used and regis- 
tered by another for the same class of merchandise, or so near alike 
as lo cause confiision. When a citizen or resident of this country de- 
sires protection for his trade-mark in a foreign country, the laws of 
which require registration here as a condition precedent to getting 
snch protection there, he may register his trade-mark for that purpose, 
and have a certificate thereof from the Patent Office. 

A trade-mark thus recorded will remain in force for thirty 
years, and may be renewed by an application at the Patent Office 
within six months prior to its expiration, accompanied with a similar 
fee, for another period of thirty years. Sut if it is applied to goods 
manufactured in another country in which it receives protection under 
the laws of that country, it shall cease to have efiect in this coimtry 
at the same time that it does in that. 

COPYRIGHTS. 

By an Act of Congress, approved July 8, 1870, and eubse- 
qnently amended by the International Copyright Act, which went into 
effect July 1, 1891, "The author, inventor, designer or proprietor 
of any book, map, chart, dramatic or musical composition, engraving, 
cut, print or photograph, or negative thereof, or of a painting, drawing, 
chromo, statue, statuary, and of modeb or designs intended to he 
perfected as works of the fine arts, and the executors, administrators . 
or assigns of any such person, shall, upon complying with the pro- 
visions of this Act, have the sole liberty of printing, reprinting, pub- 
lishing, completing, copying, executing, finishing and vending the 
same, and in case of a dramatic composition, of publicly performing 
or representing it, or causing it to be performed or represented by 
others ; and authors or their assigns shall have exclnsive right to 
dramatize and translate any of their works for which copyright shall 
have been obtained under the laws of the United States." 

The words "engraving," "cut" and " print," as here used, 
however, are applicable "only to pictorial illustrations or works 
connected with the fine arts ; and no pnnts or labels designed to be 
used for any other article of manufacture shall be entered under the 
copyright law, but may be registered at the Patent Office." The 
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same regulations govern their registry as govern copyrights of prints, 
" except that there shall be paid for recording the title of any print 
or label, not a trade-mark, six dollars, which shall cover the expense 
of fm-nishing a copy of the record, under the seal of the Conuoissioner 
of Patents, to the party entering the same." 

To obtain a copyright the applicant must, on or before the day 
of publication in this or any foreign country, deliver at the office of 
the Librarian of Congress jit Washington, or deposit in the mail 
within the United States, addressed to the Librarian of Congress, 
Washington, D.C., a printed copy of the title of the " book, map, 
chart, etc.," or a description of the "painting, drawing, statue, etc.," 
for which he desires a copyright. He must also, not later than the 
day of publication, in this or any foreign country, deliver at the office 
of the Librarian of Congress, or deposit in the mail within the United 
States, two copies of sucb copyright " book, map, chart, etc.," or in 
case of a "painting, drawing, statue, etc.," a photograph of the 
same ; " Provided, that in the case of a book, photograph, chromo 
or lithograph, the two copies of the same required to be delivered 
or deposited as above shall be printed from type set within the limits 
of the United States, or front plates made therefrom, or from nega- 
tives or drawings on sUine made within the limits of the United States, 
or from transfers made therefrom." During the existence of such 
copyright the importation into the United States of any book, chromo, 
Uthograph or photograph so copyrighted, or any edition or editions 
thereof, or any plates of the same not made from type set, negatives, 
or drawings on stone made within the United States, shall be, 
and it is hereby, prohibited, except in the cases specified in the 
McKInley BUI. Provided, neveriess, that in the case of books 
in foreign languages, of which only translations in English are 
copyrighted, the prohibition of importation shall apply only to the 
translation of the same, and the importation of the books in th^ 
original language shall be permitted." 

A fee of one dollar should accompany the copy of the title or the 
description, fifty cento for recording the title, and fifty cents for a copy 
of such record under the official seal of the Librarian. If the appli- 
cant b not a citizen or a resident of the United States, the fee for 
recording is one dollar, instead of fifty cents. 

The proprietor of every copyright book or other article must also 
deliver at the office of the Librarian of Congress, or deposit in the 
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mail within the United States, a copy of every subsequent edition in 
which any substantial changes are made. 

The books or other articles required to be sent to the Librarian 
may, if mailed in the United States, be forwarded without payment 
of postage by writing on the package, " copyright matter," 

The proprietor most publish on the title page or the next pttge, 
if a book, or somewhere on its face, if it is some other article, " En- 
tered according to Act of Congress in the year — , by , in the 

Office of Librarian of Congress at Waahingtoo," or, if he prefers 
the word "Copyright," together with the name of the proprietor 
thereof and the year; for example, "Copyright by John Downs, 
1889." Manufactnrera of designs for " moulded decorative articles, 
tiles, plaques or articles of pottery, or metals, subject to copyright," may 
put the copyright mark on the bottom or back of such articles, or in 
such other place as is customary to place the name or trade-mark of 
the mana&cturer or merchant. 

Copyrights remain in force for twenty-eight years from the time of 
recording, and may be renewed by the owner if he be living, or by his 
widow or children if he be dead, for a term of fourteen years, by record- 
ing the title or description again within six months before the expira- 
tion of the first term, and by publishing a notice in one or more news- 
jkapers for four weeks, within two months after the second recording. 

A copyright may be assigned by any instrument in writing, 
though probably two witnesses to the signature are necessary. But 
such an assignment must be recorded at Washington within sixty 
days after its execution, to be valid a^ against subsequent purchasers 
or mortgagees for a valuable consideration and without notice. For 
recording and certifying such an assignment the fee is one dollar ; and 
for every copy of the assignment, one dollar. 

Formerly only citizens or residents of the United States were 
entitled to take out copyrights. By the International Copyright Act 
of 1891, tliis privilege is extended to citizens of other nations, pro- 
vided such nation gives citizens of the United States the benefit of 
copyright on substantially the same basis as to its own citizens, or that 
such nation is a party to an international agreement which provides 
for reciprocity in matters of copyright, and to which the United States 
may also become a party at its pleasure. The existence of either of 
these conditions is determined by proclamation by the President from 
time to time. 
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PART THREE. 
CHAPTER XII.— QUESTIONS AND EXERCSIES. 



INTRODUCTION. 

1. What is the purpose of Law ? 

2. Distinguish between statute aud common law. 

3. To what extent is the common law a written law ? How can 
we know what the common law is? How may a custom become a 



4- Write an explanatory note on the "Law Merchant." 

5. Distinguish clearly between real and personal property. 
Name something other than lands or buildinga which would be classed 
as real property. 

CONTRACTS. 

6. Define a Contract and eDumerate the five essential elements. 

7. What is necessary before a person can become legally bound 
on a contract? 

8. Within what time must a proposal be accepted to bind the 
party making it? 

9. Can an offer, once made, be withdrawn ? If an offer is once 
rejected, can it afterwarda be accepted ? Give instances in each case. 

10. A wrote to B, saying that he would take ten barrels of flour at 
9G per barrel- 

(1.) Is B bound to furnish the flour at this priee? (2.) If 
B desires to avail himself of this offer, how soon must he reply, or 
send the flour? (3.) What if the withdrawal of A's offer reaches 
B, after B's acceptance? (4.) If B refused to ftimish the flour 
at $6 and afterwards accepts, can he bind A to receive it? 
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11. Would a mistake in acceptiDg the proposal of another ever 
excuse a contract? Give an example. Would a mistake about a 
law of the land ever be an excuse ? 

13, Is a contract binding where the assent is extorted by force 
or fear of force ? 

13. What is the effect of a fraudulent representation in obtaining 
a person's consent? What constitutes such a representation and how 
may it be made? 

14. A agrees to buy certain shares of stock from B, supposing them 
to be worth a premium ; before paying for them, he discovers that they 
have fallen in value. 

Is A bound to pay the price agreed upon? 

15. A, In Belling a lot of shoes to B.assared him that they were made 
by a certain welt-ltnowu firm, although knowing that the shoes were not 
of that make; B, having previously handled that make of shoes, aj^reed to 
bay the shoes ; he afterwards discovers that he has been deceived about 
the manufacturer. 

Is B bound to take and pay for the shoes? 

If, in this same transa<:tion, A, instead, , had simply expressed his 
opinion that the shoes were worth $2.50 a pair, though knowing that 
they were worth only $2.00 in the market; would this be a fraudu- 
lent representation ? 

State the distinction, if any, between the two cases. 



16. How may contracts be made? If the mail or telegraph is 
used, when is the contract closed? 

17. What is the effect of an erroneous telegram? When does a 
withdrawal by letter or telegram take effect? 

18. A writes to B, saying that he will take 100. barrels of pork at 
$12 a barrel ; B replies by letter the next day that he will ship the pork 
at that price ; on this same day, after tills letter Is mailed, the price of 
pork Huddonty rises over «12. and B telegraplis at once to A, that he 
cannot let A have the pork at (12; the telegram reaches A be'ore the 
letter. 

Is B bound to deliver the pork »t $12 a barrel? 
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19. A telegraphs to B (a florist; to send him ten bouqaeta ) the tele- 
Ktain delivered to B reads " 100 bouquetsi" B fills this order for one 
buDdred bonqnets. 

la A bound to pay for one hundred bouquets? 
Who is responsible for this mistake? 

20. A telegraphs to B to forward a carload of graio to him at once; 
later he telegraphs again withdrawing his order; this last telegram mU- 
CBiries, and when It finally reaches B, the grain has started. 

Is A liable to B for that carload of grain? 



21. How may contracts be made by public proposals? What 
contract is creat«d by the purchase of a railway ticket? 

22. What is the Statute of Frauds? When was it enacted and 
where is it now in force ? 

23. What six classes of contracts must he in writing? What 
) meant by "executor" and "administrator?" 

24. A boarded with B for two or three months ; A was a dissipated 
man, and when he engaged board with B, his brother said to B, that he 
would see B paid for all the necessaries of life which B should furnish A. 

Is A'a brother liable for A's board bill? 

^ 25> A wife signs a promissory note; her husband refuses to sign 
with her, but orally promises that the note shall be paid. 

Is the husband liable to pay the note on his wife's failure to 
do so? 



i 



26. In the fourth class, what agreements would be included under 
"contracts for the sale of lands or of interests in lands?" 

27. What limitation is there on the fifth class of contracts ? Give 
an example. 

28. What is the effect of an oral contract which belongs to one 
of these six classes ? 

29. A agrees orally to sell a certain house and lot to B, the deed to 
be delivered and the money paid at the end of thirty days ; afterwards A 
refuses to complete the transaction. 

Has B any remedy? 
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30. A orally ordered of one of B's drnnuners, goods to the amonnt 
of (100, to be shipped as soon as convenient ; two weeks later A chances 
to see in a newspaper that there tias been a wreck on the coast, and that 
goods of the kind be ordered formed a part of the vessel's ca^o ; he 
writes to B and finds the goods ordered have been lost. 
Is he bound to pay for the goods ? 



81. Who can be a party to a contract? What are the rights of 
alieiiB? 

33. What is a corporation, and how is its power to contract lim- 
ited ? Give an example of how this limitation is enforced. 

83. Are execntors and administrators personally liable on con- 
tracts connected with the settling of an estate? What is a guar- 
dian, and what is liis official liability? 

34. What is the effect of tlie drantenness of one of the parties to 
a contract? What is the liability of an insane person on bis con- 
tracts? 

35. What is the common law liability of married women? Is 
itdiffetetftnow? 



36. Who are minors, and what is their liability? What is 
meant by "necessaries of life?" 

37. What is tlie effect of a ratification by the minor? How can 
a ratification be made ? 

38. Can a party to a contract claim that he is released on dis- 
covering tliat the other is a minor ? 

39. A minor, who is living at home with his father, mns np a sm^l 
blU for clothing and certain provisions; his father is very poor and is 
unable to pay this bill, though he has never refused to paj it. 

Is the son liable for this bill? 
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40. ^ minor owed another a certain aam of money ; after coming of 
age, lie said "I will pay you as soon as I return from the voyage on 
which I am about to start, bnt am unable to pay yon now." 

Is this a sufficient ratification to bind the minor? 

If he had said instead, "I owe the debt and you will get 
your pay, — I suppose that is all you want," would your answer be 
diflereut? 

What is the distinction here; if any, between the two §tate- 
ments of the minor? 



41. What b the effect of a repudiation of the contract by the 
minor ? State the rights and duties of both parties under the circum- 
stances existing at the time of repudiation. 

4S. A, a minor, ^jees to sell a horse to B on the flrst day of the 
nest month, for $200; (1) suppose that before the time flxetl, A with- 
draws from the agreement ; (2) suppose that A lets B have possession of 
the horse at once, B to pay the $200 on the Brst of nest month, that 
meanwhile B sells the horse to C, and that then A withdraws from the 
contract; (3) Suppose that the horse is delivered and the price paid on 
spot, and then A desires to withdraw. 

What are the rights of the parties in each of these three 
sets of factfi ? 

43. What is the purpose and necessity of a consideration? v 
Explain in some familiar transaction what the consideration is. 

44. Must the consideration be expressly stated in a contract? 
What are some essential features of a consideration ? 

48. A promises to leave in his will a certain amount of property to a 
charity. 

Is he legally bound to do so ? 

A has a tetter which B thlnlis is necessary to enable him to 
obttdn a legacy; B agrees to pay $6000 to A for the letter; after 
obtaining possession of the letter. B finds it is worthless to him. 

Is B bound to pay A the $5000 agreed upon? 



46. Name some undertakings which will be sufficient, and some 
which will be insufficient, considerations. 
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47. A oaslgDs a debt Legally due him from B, to C ; for which C la to 
paj him In certain goods. 

Is C bound to deliver the goods? 

48. A and B have traded horses ; B claims that A cheated him ; A 
offers B SuO, if he nlil not go to conrt about It; B accepts this offer. 

Can B recover this 850 of A? 

49. A la assessed by a town, In which he, a non-resident, owns luid, 
for some improvements ; he refuses to pay ; he Is threatened with a suit, 
and to avoid trouble, though not thinking himself liable, gives his note 
for the amount. 

Is he liable on this note ? 

fiO> A widow has supported her orphan grand-child for several years, 
and then anexpectediy the child has property left to him. 

Has the widow a legal claim, for the amounts expended pre- 
viously for the child's support? 



61. Why are there any limitations' to the power to contract? 
Give an instance of such a limitation. 

t/ S2. What contracts are illegal? Why cannot illegal contracts be 

enforced ? 

53. In acertt^n church a minister was to provide the organist; he 
hired an organist for a year, but died two months later ; the church was 
closed in consequence of his death. 

Can the organist recover of the minister's estate on the con- 
tract for a year's services, or only for his actual services? 

64. A promises B 9^0, If B will resign his office as depnty-sheriff. 
and use his influence to have A appointed. 
Can B enforce its payment? 

A hires B's hall In which to deliver a lecture; B learns after- 
wards that the lecturer Is to attempt to disprove the truth of the Bible. 
and refuses to let A use the hall. 

Is B liable to A for breaking his contract? 

55. A, a coal mining company, agrees to sell Its coal to B only, for 
six months, and not more titan 2.000 tons a month ; this amount is leas 
than A"s monthly product, the object being to withhold the coal until the 
price rises. 

Is A liable to B &r breaking this contract? 
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66. What is the dietiuction between specialties and simple con- * 
tracts ? Give examples of both kinds of contracts, and state what 
contracts must be ia writing. 

57. Distinguish between express and implied contracts ; between \y 
executory and executed contracts ; between joint, several, and joint 
and several, contracts. 

58. How should the terms of a contract be construed? The 
laws of what locality will govern in the interpretation of a contract? 

59. When must a contract be performed? What is the rule 
when it falls due on a Sunday or a holiday? What are the remedies 
for the non-performance oi a contract? What is required of the 
party bringing suit on a contract? 

60. What is the meaning of a debt's becoming " outlawed" ? 
What is the usual time of limitatiou ? State any events which will 
extend this time. 



PRINCIPAL AND AGENT. 

61. What is an agent ? Must the agent be competent to oon- 

62. Can the same person act as i^nt for two principals ? State 
some case in which he could so act. 

63. What are the agent's duties regarding his principal's busi- 
ness? For what is he accountable to his principal? 

64. What ia necessary to every agency? How are agents 
appointed ? 

65. A is a local agent of an insurance company ; lie Is also employed 
by B to look after certain buildings and has their keys In his keeping; 
B directs A to insure the buildings in the company of which A is agent ; 
after A has written the policy, the bnildlngs are burned. 

On \vhat ground, if any, can the insurance company refuse 
to pay the insurance ? 
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66> What is meant by an express Appointment? How sliould 
you make such an appointment? 

67. How must authority be given to execute a contract requiring 
a seal? Give an example. Is a sealed appointment necessary where 
the principal acknowledges his agent's authority? How may the 
authority of a corporation be given to execute a deed ? 

68. How can an agency be implied ? Give an example. Explain 
how an agency may be created by some great necessity." 

69. What is the effect of a ratification of an unauthorized act of 
agency ? How can this ratification be made, and what is essential to 
n good ratification? 

70. A Is the confldential clerk of B, a fruit dealer; B is taken sud- 
denly very ill ; two days later a fruit steamer arrives ; A, knowing tliat B 
intended to buy on its arrival, though without Instructions from B, pur- 
chases a considerable amount in B's name. 

Can B be held liable on this transaction? 



71. What authority has a wife to bind her husband, and on what 
ground does this authority rest? What becomes of her authority in 
case they separate ? 

72. What is a father's duty to his children? To his step-child- 
ren ? Who takes the father's place at his death ? 

73. What authority has a child to bind his father, and how is 
this authority terminated? Is a father liable for injuries to others or 
to their property done by his children ? 

74. What are the father's rights in his children's services? On 
what can he base a claim for damages in case his child is injured? 

•It Is doubtful. Id a railway accident not cansed I)j the negllseuce ol the 
company or any of lis employeoe, whether the company would he Ha hie for the phyal- 
Blan'B eervlces or not. In Kansas It has been decided that the comiiany was liable 
for attendance on the iDjared employees but not on the Injured pasaengera. 
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75. A., a, minor, is accustomed to use liis father's horse and carriage; 
he drives with It one day, so recklessly aa to ran into and overturn B's 
carriage, greatly Injuring It. 

la A'b father liable for the damage doDe? 

Woald he be, if A promised that hia father would pay for it ? 

If his father orally promised to pay, would he be legally 
bound to do so ? 



76. Why is it importaDt to know what an agent's authority is? 

77> Distinguish between general and special agents. What is 
the duty of a party dealing with a special agent? How will an 
agent's authority be construed who is acting under written instruc- 
tions to the knowledge of the other party ? 

78. Can an agent employ another to do his work for him? 
What is his relation to a sub-(^nt? 

79. A and Company are florists, owning several nurseries ; B ia put 
In charge of one of them with instmctions not to employ any more labor- 
ers; B, however, hires two more. 

Are A and Company liable for the wages of these two 
laborers ? 

80. A man gives his coachman anthorlty to sell hia horse If he can 
get a certain price for him ; the coachman aells the horse and warrants 
him to be sonnd ; It tnms oat that the horse la spavined. 

Is the principal liable on this warranty ? 



81.' How only can an agent render bia principal liable to a 
third person? Has an agent with authority to collect a debt, a 
right to accept the debtor's note? 

82. What is necessary to render the principal liable on a con- 
tract under seal? What ia the rule in negotiable paper? Show by 
examples what are, and what are not, signatures which will bind the 
principal. 

83. How is this question of the principal's liability determined 
in simple contracts? Is the rule the same where the agency is not 
disclosed F 
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84. Under what circumstances has the other party a right to 
claim in set-ofT a debt due from the agent ? Under what circum- 
stances is he protected in making a payment to the agent? 

86. A sold B a bill of goods, and, supposing him to be the proprietor 
of a certiUn store, took B's note for sixty days In payment; a month 
afterwards A discovers that B Is not the proprietor, bat the proprietor's 
agent : (1) A then wishes to disregard B's note, and sue B's principal for 
the goods; (2) before A learns that B is only an agent in this transac- 
tion, B's principal has settled with B for the goods. 

Can A avail himself of the remedy suggested in (1) ? 

Would the additional lads stated in (3) alter the rights of 
the parties? 



86. Is A principal liable for unauthorized acta of his agent? How 
may he become liable for such acts? 

87. Is a principal ever responsible for iiyuries done to others by 
his agent? Give an example. What strict limitation is there to this 

88. A. acting apparently in behaJE of B, borrowed *2(K)0 of C, with 
which to pay off a mortgage on B's property ; tlie money mas used for 
this purpose, but It now f^jpears that A had no anthority from B to bor- 
row the money, and, in fact, that A himself had actually contracted to 
pay B's mortgage. 

Can C sue B for the money ? 

89. A, the agent of B and Company, sold some sugar to C, represent- 
ing that It was pure and free from all adulterations ; it proves to cont^n 
a large amonnt of glncose. 

Would C have a remedy against B and Company ? 

90. A, a grocer, has a deliveiy-man who has a reckless habit of 
driving on sidewalks; A forbids tlUs practice, but the man, a few days 
later, while delivering some goods, drives on tiie sidewalk and injures 
B who happens to be passing. 

Against whom has B a remedy? 



91. What are the general rules by which you determine whether 
the principal alone, both the principal and the agent, or the agent 
alone, are rendered liable by the agent's acts? 
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9S. What effect has the Qon-disclosurc of the principal's identity? 
What are the agent's rights ? 

93. A, of Albany, sends to B, of New York, an order for cert^n 
goods ; B purchases the goods of C, saying that thej are for some one 
else, but not mentioning A by name; C makes no further inquiry, bat 
charges the goods to B, who has an account with him ; A, on receiving 
the goods, sends the money for them to B; before settling with C for 
them, B becomes insolvent. 

Explain C's rights in this ease. 

If A had not sent the money before B failed, would this 
fact change the rights of the parties? 

94. What are an employer's duties in the matter of pay and of 
lademnifying his employees ? What is his responsibility for acci- 
dents ? What is the reason for the rule about feUow-serrants and 
ordinary risks of employment ? 

95. An engineer of a r^lroad train is fatally scalded in an accident 
caused by a defective pilot on his engine ; he bad complained to the 
proper official of the defect, and the official had promised that it should 
be remedied. 

Is the company responsible? 

Would your answer be different if the accident had been 
caused by a mis-placed switch, the switch tender, though always 
before reliable, being drunk that day? 



96. Distinguish between attorneys-in-fact and attomeys-at-law. 

97. State the peculiarities of a broker's duties. 

98. What is a factor and what are his peculiar rights? What is 
a del credere faclor ? Distinguish between factors and auctioneers. 

99. A and Company are selling for the B Manufacturing Company 
on a del credere commission ; they receive some money for goods so sold, 
and this money Is seized by some of their creditors. 

Should yon gay that these creditors hava a right to this 
money as belouging to A and Company ? 
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100. How may an agency be terminated by the act of either 
party? Explain what is meant by, and what is the effect of, an 
authority coupled with an interest. What events will of themselves 
terminate an agency? 

PARTNERSHIP. 

101. What is a Partnership? Who may become partners? 
Does sharing profits alone create a partnership? 

103. In whom is the title to the partnership property? What is 
meant by a partner's "interest?" 

103, Distinguish general from special partnerships. What are 
some of the restrictions put upon the formation of a limited partner- 
ship? What is the difference between an ostensible and a silent 
partner? 

104- In what does a joint-stock company differ from a corpora- 
tion? What is a shareholder's liability in such a company? 

lOS. A becomes a special partner In a certain firm; he contrlbntes 
«6,(X)0, and In six months' time the liabilities are $10,000, the assets 
«2,000. 

Can the creditors demand more of A, he having already 
lost *5, 000? 



106. How may partnerships be formed?* WTiat is the purpose 
of "articles of co-partnership?" If there is no written agreement, 
what governs the terms of the partnership? 

107. What rule shonld be observed as to the time of beginning 
the partnership? For what time will the partnership continue? 

108. For what purposes may partnerships be formed? Of how 
many partners may a firm consist? Can any firm name be adopted? 

109. What is necessary for the admission into a firm of new 
members, or of the personal representatives of deceased members? 
What is the rule of joint-stock companies in these respects? 

* There U an error In tlie atatement ot the neceselt; of a written agreement 
becauee of the Statute ot Frauds. Itsbouldread: "KItU not to go Into eftect within 
ftTeaT.etc." The paitnenhlp relation nny be created orally or even Impliedly. 
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110< ^' J- &nd Company are merchaata, baying and selling goods; 
A is one partner la charge of the busineaa; the other partner is non-resi- 
dent i A endorses a note for his friend B with the signature of the firm, 
the money being for B's use. 

Upon what ground, if any, can the firm refiiae to be held 
liable as endorser ? 



111. Can a partnership be created otherwise than by an express 
agreement? State some facts which would show that a partnership 
existed. 

112. A and B control a stage route from K to L; each owns his own 
horses and other equipments, and A takes the stage from E to N, and B 
from N to L ; they render to one another weeltiy statements of their 
receipts and expenditures, and divide the profits in proportion to the 
number of miles over which each has control. 

Would you say that they are partners? 

113. What is the duty of a partner towards the business of the 
firm? Has a partner a right to demand extra pay for his services? 

1 14. What is the effect of an arrangement between the partners 
as to sharing the liability? 

115. A and B form a partnership on the following terms ; A is to 
famish a stock of goods and shop flstures, valued at a certtdu sum ; B Is y. 
to pay the rent of the shop, manage the business, and pay A interest on 
one half the value of the stock and fixtures ; they are to divide the profits 
equally. 

Are both of them liable for the rent? 



116. Has a partner a right to engage in any other business? 
Give an example. Has he a right to take goods of the firm for his 
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117. How do the partners share in the management of the busi- 
ness? What are a partner's rights in the books of the firm? What 
rules should be observed in caring for money belonging to the firm? 
Why? 
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118. What 18 the power of a partner to make contracts on 
behalf of the firm? How is the firm's liability det«niimed in 
written contracts? 

119> A parterahip is engaged in refioiDg sugar; one of the pBrtners 
has boaght piivatel; a lot of raw sugar, which he holda until the market ■y 
price rises and then buys on behalf of the Arm. 

Are the other partners bound by this transaction ? 

120> Vlv6 men form a partnership to carry on a certain maonfactar- 
Ing boainesB in the town of A — ; (1) three of them wish to employ 
twenty-flve more hands; (2) three of them wish to remove their plant 
from A— to B— 

Should you say that both (1) and (3) could be done with- 
out the consent of the other two partners ? 



121. State what each partner's rights are in the ordinary trans- 
actions of their business. 

122. What is the rule with regard to conveyances of real estate? 
Give an example. How is it with negotiable paper ? 

123. What restrictions are there on this authority? To what 
extent is an agreement among themselves effectual in restricting 
this authority? 

124. How far is the firm liable for injuries done to others by one 
of their members? Give examples. Upon what principle is the 
firm held liable at all? 

125. A partner, in purchasing part of a stock of goods for the 
firm, gives two notes signed with the firm name, one on sixty days', the 
other on ninety days' credit. 

How can it be determined whether he has the power to give 
such notes ? 

If he signs them in hia own name, who would be liable on 



126. What ia the general liability of partners to third persona? 
How is this liability sometimes restricted? 
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127. Must the third person know surely that a partDership has 
been actually formed ? State some circumstances by which a third 
person may determine whether certain persons are in partnership or 

128. In what order can firm and private creditors satisfy their 
debts ? What is a good rule in obtaining a signature to negotiable 
paper? To what extent are debtors protected? 



129. A loans B (10,000 for one year at six per cent. Interest, and 
tabes B's note therefor ; A's main object is to assist B in a certain busi- 
ness enterprise, and there is this understaDdiug between them, that at 
the settlement of the note, A ma; claim one-third of wliat the $10,000 
has made, or he maj claim only sis per cent. 

Should you say that A can be treated as B's partner ? 



180. A and B form a partnership, agreehig to share equally the 
profits and losses ; at the end of three years the concern falls ; six years 
before B entered Into the partnership, he bought some real estate which 
stands in his name today but has no connection whatever with the busi- 
ness of the concern. 

Can the firm's creditors seize upon this real estate to satisfy 
their claims? 



131. How may a partnership be dissolved? Under what circum- 
stances is a notice required ? What events will cause a dissolution ? 

132. Upon what grounds can a partner apply to a court of equity 
fbr a dissolution ? 

133. What is the effect of a dissolution ? What disposal is 
made of the property of the firm ? Why is a public notice of the 
dissolution necessary? 

134. Explain what the distinction between a corporation and a 
partnership is. What is a voluntary association, and the liability of 
its members? 
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. 136. A was a member of the flim of J and Compaay ei^aged In the 
lumber trade, and retired without giving public notice of Us withdrawal ; 
a dealer In Canada, who had known A's father, supposing A was still a 
member, sold the Arm of J and Companj 812,000 worth of lumber on ' 
credit; J and Company falls and cannot pay the 912,000. 

Can the Canadian dealer apply to A for its payment, suppos- 
ing he would not have granted the credit if he had known that A no 
longer belonged to the firm ? 

SALES OF PERSONAL PROPERTY. 

136. What is BsaleP Distingaish sales from barter. To what 
class of contracts do sales belong? 

137. To what extent can a seller sell what he does not own? 
Distinguish a possibility of acquiring property from a potential 



138. Does the buyer acquire any rights by the sale of property 
not then owned? Why is it that an executory contract for the sale 
of Bomething not then owned is good, and yet stock-jobbing is not? 

139. What is the rule in regard to appropriation? Give an 
example showing its application. Where is this rule in force? 
What circumstance might prevent its application ? 

140. A has bought aU the bricks of a certain qnalitj in a mass just 
baited In B'e kiln, and 1b given possession of the whole mass with the 
privilege of selecting Lis portion; before A makes his selection all the 
bricks are seized by a creditor of B. 

What are A's rights ? 



141. What is the rule in force elsewhere in regard lo sppro^nia- 

142. Can yon suggest a case where all the states would say that 
no physical separation is necessary ? 

148. Under what circumstances might a second appropriation be 
made in the same sale ? Give an example. 
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144. A bnya 300 bushels of com of a lot lying In B'b crlb-taonsc; 
B agrees to let it lie there to tiarden ; later all of the com Is attached by 
a creditor of B; B, however, delivers 200 bnshels to A in spite of the 
attachment. 

What are the rights of the parties under the different rules 

^45. A sells to B S48 barrels of flonr of a lot lying In a warehouse 
and endorses the warehouse receipt to B ; B sells to C and endorses the 
receipt to him. 

Is there any further step which C should take to secure his 
tide? 



146. When does the title pass to the buyer? Give an example. 
How may this change of title be postponed? What is the rule in a 
contract for manufacture and sale ? 

147. Is the rule different where the payment is to be made in 
instalments ? 

148. A. of Providence, orders some cotton of B, of Oalveston; B 
delivers the cotton at the wharf ready for shipment; after a part of it 
has been put In the vesael, the remainder Is destroyed by a Bre which 
consumes the wharf. 

Who must bear the loss? 

Would your answer be different, if the cotton was ordered oi 
B's New York agent, and was consigned to this agent and not to A? 

149. A ordered a. carriage of B ; it was built in accordance with A's 
order; A examined it while it was being painted and expressed his satis- 
faction with it ; while the paint is hardening, the shop and the carriage In 
it are burned. 

Who must bear the loss? 

150. A is to bnlld a ship for B, to be paid for in four instalments as 
certain stages of the work are completed ; the third instalment is payable 
when she is lannched, and B is then to have her registered In his name; 
the last instalment Is payable when the rigging is complete. 

When should the title pass, according to the different rules ? 



151. What is the difference between an actual and a constructive 
delivery? Why is an actual delivery ever necessary? 
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153. How is the retention of possession hy the seUer viewed? 
What are the rights of an innocent purchaser tram a seller still in 
possession? Give an example. 

IBS. Are there any circomstances where a change of possession 
is annecessaiy as to third persons ? What Bt«ps should be taken in 
the transfer of stock? What is the buyer's duty where he cannot 
obtain immediate possession? 

164. A gave B a bill of sale for a certain piano; B then leased the 
piano to A ; the piano was all the time in A's possession ; A afterwards 
sells It to C> who does not know of the previous transaction, and C takes 
It away. 

Is C's title good? 

155. A sold his foTnitnre to B, who did not remove it; at the same 
time B took a lease of the honae where A was living ; A, however, kept 
on living there and using the f nrnlture ; a short time afterwards he moved 
awa; and took the furniture with him ; the furniture la now attached by 
A's creditors. 

Who is the owner at the time of the attachment? 



1S6. Eecite the section of the Statute of Frauds relating to sales 
of " goods, wares and merchandise." To what contracts does this 
law apply? Where is it in force? 

167. What is included under "goods, wares and merchandise?" 
How is the amount determined? What will constitute a good mem- 
orandum ? 

168. What will take an oral contract of sale out of the Statute? 
Give an example. What will constitute an acceptance and actual 
receipt? 

15d> A orally agrees to print 500 copies of a certain pamphlet for B; 
after the pamphlet Is printed, the printer, in reading the proof of the 
dedication, finds that it contains llbellons matter and refuses to complete 
the pamphlet. 

Was this a contract for sale or for manufacture? 

Why is this an important question? 

160. A orally ordered some wool of B ; it is sent to A'a store, who 
opens and examines It, and tinds that It Is not of the qoallty ordered ; A 
therenpon repaclis and leaves it for B to come and take It away. 
Has there been any acceptance here ? 
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161. What acta of the buyer will be an acceptance? What mil 
be a receipt in a sale of goods lying in a warehouse? What is the 
effect of a payment of money ? 

162. A bnjs at anctlon ft pair of earrings; he takes them In his 
hand, but, on examlnatloa, finds that he has made a mistake In his bid; 
he retoTDS them after holding them abcat three minutes. 

Did he accept them? 

163. A tonght leather orally of B on 60 day's credit; the leather 
was weighed ont In A's presence ; It was then marked with A'S name and 
pnt apart by itself In B's warehouse to be called for by A when he chose; 
A also made arrangements for Its Insurance; two days later the building 
is bnmed. 

Was there an acceptance and receipt? 

164. A agreed orally to buy a haystack of B; the next day A sold 
one-half of it to C; A then changes his mind and does not want to com- 
plete the transaction with B ; he therefor asks C not to take away his 
half; C, however, takes it away. 

Has there been an acceptance by A? 

165. What is a conditional sale? Grive some common examples. 
What are the buyer's rights in a sale on trial? 



166. .Explain some other forms of conditional sales? In the 
instalment plan when does the title pass ? 

167. What is a chatt«I mortgage ? In what does it differ from a 
conditional sale? Why must a chattel mortgage be recorded? 

168. What is the equity of redemption? What is a power of 
sale? Can the interests of the mortgagor or mortgagee bo assigned? 

169. A agreed to buy some patent milk-pans of B on 80 days' trial ; 
B's agent set up the pans, and said he would call again In a short time to 
see If they were satisfactory ; the pans were placed in a bad position and 
the weather was bad, so that they proved ntter failures Id a few days; 
B's agent did not call, and they stood there for two months. 

Is A liable for the pans ? 

170. A sold a pair of oxen to B for 8120, payable at any time within 
six montlis, the ownership to rem^n in A until they were paid for; B 
made a payment of 060 a week later, and afterwards sold them to C. 

Can A claim the oxen from C ? 
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171. What is meant by a warranty? Give examples. What is 
the advantage of a warranty ? Doea the time when it is given adect 
ita validity P 

172. What warranty is generally implied in a sale? Why? 
Why is there no implied warranty of quality ? In what sales is an 
implied warranty of quality allowed to a limited extent ? 

178, Explain by examples the rights of a buyer, where an arti- 
cle is ordered for a special purpose. 

174. A leased a harp of B; A then pawned it to C; It was not 
redeemed within tbe time fixed, and C aold it at auction to D ; B saw the 
harp In D'e possession and took it from him. 

Has D any remedy, and, if any, against whom? 

178. B, in selling a quantity of shoes to A, said that the shoes were 
oat in the store, that A could examine them if he chose, but that they 
were all right; A did not examine them; he afterwards finds that they 
are not of the quality he supposed. 

Is B liable as on a warranty, express or implied? 



176. Is there any warranty in a sale by sample? What are the 
buyer's rights in such a sale? 

177. A bought five pockets of hops of B b^ samples taken from the 
bags; there was some delay in their delivery, and on opening them he 
f onnd the hops heated and unsaleable ; this was not B's fault or with his 
knowledge, but because the grower bad packed them wet; the damage 
Dould not be detected until they had l^n some time, and at the time of 
tbe sale the bnlk was the same as the sample. 

Was there a breach of warranty on B's part ? 
How would it be if B was tbe grower? 

178. What ia a seller's lien? Does he have this right in every 
sale? When does the lien cease where there is a constructive deliv- 
ery? Must the seller deliver goods if the buyer becomes insolvent? 

179. A sold wool to B, to be shipped in three lots ; A was to draw 
on B for the amount sent at the time of each shipment; after sending 
the first, he leams that B has failed. 

What should A do? 
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180. A sold to B 1000 bushels of com stored Is C's elev&tor; A 
delivered to B the receipt from C, but do traosfer vas made on C'a 
books; A has since become InsoWent; his assignee claims the com as 
part of A's assets, and B cltdms it as bnyer In the sale mentioned. 
To whom ahonld the com go ? 



181. "What is stopp^ie in transitu? Does the seller always have 
this right? How can the bnyer defeat the stoppage? 

188. When does this right cease? How is it determined whether 



183. Has the seller this right of stoppage in case the buyer haa 
already sold the goods ? 

184. Aships goods atBoston.toBlnNew York; that same day the 
evening papers announce B's fallnre. 

What can A do about it? 

185. A sells goods to B; both of them reside in the same town; B 
sends his own truck for the goods. 

When, if at all, are the goods in transitu? 
When does the seller's lien cease? 

BAILMENTS AND COMMON CARRIERS. 

186. What is a Bailment? Oive examples. In what does it 
differ from a sale? What are the parties to it called? 

187. By whom can a bailment be made? Is a deliveiy by the 
bailor to the bailee necessary ? What is the bailee's relation to the 
property bailed? 

188. Distinguish between a bailment and a contract for a bail- 
ment. How does this affect gratuitous bailments ? 

189. Describe some bailments which are for the bailor's benefit 
only. What degree of care is required of the bailee? 

190. A, who was not a common carrier, agreed to carry some 
casks of brandy for B without charge and deposit ttiem in B's cellar; in 
towering one of the casks, it fell and was broken. 

Can A be made responsible for this loss mider the 
circumstances ? 

If he can, how is his reBponsIbility determined 7 
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191. Can you give some general rule for determining the degree 
of care required of the bailee? Can the matter be settled bj a 
private agreement? 

192. What are some of the bailee's duties towards the property 
bailed ? What are his rights ? 

198. How is the bailment ended? What are the bailee's duties 

at its tennination P 

194. Describe some bailments which benefit the bailee alone. 
Is there any limit on the degree of care required of him? 

195. A, a clerk in B's store, lent B a flag on the foartb of Jul;, and 
helped B holat it over the store; A then went away for the day, and 
that afternoon the flag was badly injured by a hall storm. 

On what grounds, if at all, can B be held liable for the 

iiyuries to the flag ? 



196. What treatment is the bailee bound to give the property 
bailed? When may the bailment be terminated, and what is the 
bailee's duty then ? 

197. A lent B his horse with which to drive to Lynn; B drove on to 
Salem, and while entering Salem, was run into by another team and tha 
horse was Injured; the accident waa not by B's fault. 

Is B responsible for the injury to the horse? 

198. Dtetinguish boilmenls for hire from gratuitous baUmeiits. 
What are the hired bailee's obligations ? 

199. What transactiAos are classed as "hired services?" State 
clearly the righla of both bailor and bailee, where the property is 
injured while in the bailee's possession. 

300. A took his carriage to B's shop to have it painted; that night 
the shop 'was struck by lightening and destroyed by fire ; the repairs oa 
the carriage were completed duHng the day. 

Who must bear the loss ? 

Would your answer be different, if B had set tire to the 
shop himself by spilling some oil near the stove, or if the carriage 
was rescued only partially damaged ? 
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201. Cun the bailee, by special agreement, excuse himself from 
exercising ordinary care? What is he bound to do in case of an acci- 



202. What are the bailee's rights and duties during and at the 
end of the bailment? When does his lien cease? 

203. Explain carefully the transaction of "hiring." Give an 
example. What are the bailee's duties at its termination? 

204. A. sold to B some grain stored in C'a elevator; B sends a man 
to C for the grt^n ; C refuses to let him have the grain until he Is paid 
for its storage. 

Has C a right to do this? 

205. A biredahoree in Boston of B to drive to Salem; in returning, 

by mlstalce he took the wrong road ; on discovering his mistake he 
then drove b; the nearest road back to Boston ; daring tills partof theiide, 
while descending a hill, his horse stumbled and broke his leg so that be 
had to be killed. 

Is A liable to B for the horse? 



206. Explain the pledge transaction. Hovr does a pawn differ 
from collateral security? What property may be pledged? 

207. Distinguish caretiilly between a pledge and a chattel mort- 
gage. What is the pledgee's security in a pledge of property not in 



208. What care of the pledge is required of the pledgee ? Give 
an example showing what his duties are in a pledge of notes or 
goods. 

209. How can the pledgee avail himself of his security? Can 
he become the owner of the pledge by simply holding onto it? 

310. A gives B his note for $1000, payable In elz months, to enable 
B to raise some money; B, to secure Its payment, leaves with A ten 
United States bonds ; at the end of the sLs months A has to pay the note. 
Has A any choice of remedies ? 
What would you do in A's place? 
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311. Explain the carrying of the mails as a bailment transBCtion. 
To what extent, and on what ground, is a postmaster liable for 



212. Define careAdly the peculiarities of inn keeping. Who are, 
and who are not, "innkeepers," and who are, and who are not. 



213. What is the innkeeper's reapoosibility for the property of 
his guests ? How is this affected by modem legislation ? 

214. What security has an innkeeper for the payment of his 
charges? How is this security lost? 

215. In a Western town a gambler went to a hotel at two o'clock 
In the morning, registered, deposited a large amount of money In the 
safe, sidd he would not turn In yet, and went out again ; the clerk ran 
away with the money. 

Was the hotel-keeper liable? Give your reasons fully. 



216. Who are common carriers? What duties to the public does 
their calling put upon them ? 

217. Explain carefiilly and fiilly what the carrier's duty is 
towards the goods entrusted to him, and for what he is responsible. 
What are the customers' duties ? 

218.- How far and by what means can the carrier modify his 
liability? Is the customer bound to accept his terms? 

219. A sends flSO worth of jewelry by the B — Bxpress Company; 
he does not declare its valae, and on the receipt given him by the Com- 
pany, is a printed stipnlatlon, that, where no value is given, the Company 
limits Its liability to $60 ; the jewelry Is lost on the way. 

To what amount would yon hold the Company liable? 

220. A ships goods from Charleston to New York, to B; on their 
arrival B finds that one case has been damaged by water on board ship, 
but the steamship company refnse to pay damages because the goods 
were not insured ; the steamer made a good passage and had no stress of 
weather. 

Can A recover of the Company? 
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221. Wlio is liable for the freight ? What security has the car- 
rier for his charges ? What is the carrier's liability for goods landed 
on the wharf or in the freight-house ? 

222> A quantity of gniiD Is shipped from Chicago to New York, 

consigned to A; it arrives In New York at two in the afternoon, and Is 
at once transferred into the railroad company's elevator; that night the 
elevatoris bnrneii; now where grain is received in New York by rail, it 
is discharged into the railroad's etevators, and once a day, at 11 a.u., 
the elevator receipts are sent to the consignees. 

On whom should the loss of this grain fall ? 

223. Id what does the carrying of passengers resemble the car- 
rying of freight? Name some regulations which the passengers are 
bound to observe. 

224. In what respect is a. carrier of passengers a common 
carrier? What constitutes baggage? Give examples. 

226. To what extent may the carrier limit his responsibility for 
I'BiggAg^? Is he responsible for hand baggage? 

NEGOTIABLE PAPER. 

226. Define bill of exchange, inland bill, foreign bill, draft, 
check and promissory note. Name the parties to such paper. 

227. What is the purpose of foreign bills, of drawing tbem in 
sets, of bank drafts and of endorsement? 

228. Distinguish between accommodation and business paper. 
Who is ultimately liable on accommodation paper? 

229. Give written eiuunplee of the different kinds of negotiable 
paper. What distinguishes bills and notes from ordinary contracts? 

230. What is negotiability and how is a bill or note made nego- 
tiable? Must such paper have a consideration? 



231. What are days of grace ? Is grace always allowed? When 
will paper be due, if the last day of grace is Sunday or a holiday, 
or the paper is payable in one or more months? 
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233. Give tbe different rules as to when auit maj' be be^n 
against the maker on his failure to pay on the last daj of grace. 

233. What are the five essentials to a good bill or noteP 
Answer fiillj. 



N0B1.EBORO, Oct. 4, 1889. 
N. O. Wood, Cr. By labor 161 days at H per day— $87.00 

W. Vahnby. 
Is this a good negotiable not« F 

If *'good to bearer" is added after the $67, would your 
answer be the same? 

g3S> A note reads as follows, — "payable out of the net proceeds 
after paying the costs and expenses of ore to be raised and sold from the 
bed, in the lot this day conveyed by E — M — to E — D — , which bed Is 
to be opened and the ore disposed of as soon as convenient." 
Is this a good negotiable note ? 



236. Where should a maker sign a note? How should an agent 
sign it for him? What is his agreement as maker? 

237. Describe some person who is neither maker, payee, nor 

endorser, and tell what his liability is. 

238. What is an acceptor's liability, and when does it accrue? 
Must the acceptance be 011 Hie same paper? Distinguish between 
acceptance and the certiiication of a check. 

239. The holder of a note aned the endorser on It ; now a demand on 
the maker or makers of a note at Its maturity and a refusal to pay, Is 
necessary before an endorser can be held liable on It; on the back of this 
note, above the endorser's (the payee's) signature, is the signature of 
B. L. M — and Company; no demand was made on B. L. U — and 
Company at its maturity. 

Should you say that the endorser is liable ? 

240. A telegraphed to B, "I'm obliged to draw on yon for »2E00. 30 
days. Answer." B replied by telegram, "Yon can draw for 82500." A 
drew, and negotiated the bill on the strength of B's reply 

Should you say this was a good acceptance ? 
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241. What is the purpose of endorsemeDt? Distinguish between 
endoraementfi in full and in blank. 

342. What is the endorser's contract? What is the effect of an 
endorsement "withont recourseF" Who can endorse partnership 

243. Has a drawer of a hill any liability? What ia the essen- 
tial difference between accepting a bill and certifying a check? 
State what is necessary to make the drawer of a check liable. 

244. A gave his note to B at SO days In payment of some goods ; B 
sold the note to a note-broker i the broker endorsed It "without recourse" 
toC; at its maturity A refuses to pay. 

Can the note-broker be made liable as endorser? 

245. A, of Boston, drew a check on the F Bank, payable to 

B, of New York; B received It by his morning mall and sent it to his 
own bank with his other checks on that same day ; his bank forwarded it 
by roail the nest day to Boston for collection ; before it reached Boston 
the bank had failed. 

What should B do? 

Who would have to bear the loss, if B had allowed the 
check to lie in his desk a week, and the bank had not suspended nntil 
four days after it was drawn ? 



246. What is the legal status of a surety or a guarantor? 
Distinguish between their contracts. How is their liability enforced? 

247. A made a. note payable to B; C signed below A's name as 
"surety; " at its maturity the note is still unpaid, and A is now in an 
Insolvent condition. 

What would you advise B to do ? 

Has C any remedy in case he has to pay the not«? 

248. What is the necessity of presentment and demand? When 
and how should these steps be taken ? on a foreign bill ? on sight 
dra^? on demand notes? 

249. Upon whom should demand be made? What if the maker 
or acceptor is dead, or is a partnership, or if there are joint makers 
or acceptors ? 
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(1) You hold 8 note of A, whose credit Is shshy, but the note has two 
endorsers who are good. 

(2) Suppose yoQ have left it at your bank for collection. 

(3) Suppose It Is payable at the C — Bank. 

What should be done in each case? 



261. Where and at what time of day should demand be made? 
What if the place of payment is named iu the instrument? 

2S3. A, who lived in Florida, was In Troy, New York, visiting his 
brother B ; A made a. note, dated at Troy, which his brother B endorsed, 
and It was then negotiated to C, who knew that A did not live In Troy ; 
at its maturity C made a demand on B for payment but not on A; he 
then notified B that he looked to him for payment. 
Is B liable as an endorser ? 

253. What is a notice of dishonor? How maj it be given? Is 
it the Bomt thing as a "protest?" 

254. Who should give notice, and to whom? What if the 
endorser is dead, or if there are joint endorsers or a partnership 

endorsement? 

256. The holder of a note conld not And the maker at Its maturity ; 
that same day he wrote to an endorser as follows: "Dear Sir: — We hold 
a note (describing tt), endorsed by yon. The same Is' dne this day and 
unpaid. We look to you for payment." 

Should you consider this a sufGcient notice ? 



256. State carefiilly when notice should be given by messenger, 
when by mail? Give examples. How long has the holder for giv. 
ing notice 7 

257. Why should certain events excuse presentment, demand 
and notice? What are they? What are not excuses? 

268. What is the effect of r waiver? Give some instances. 
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359. A wtt9 endorser of a note made bj his brother, who died before 
Its maturity ; B, the holder, called a few da;s before Its maturity on A, 
and asked him If he should protest the note against the estate; A s^d it 
nonld be paid at maturity ; B allowed the note to go at maturity without 
demand and notice ; after it was dne he called again on A, who said he 
wonld arrange for Its payment. 

Can A be held liable as endorser ? 

260. What is a bona fide bolder for value? Illustrate by 
examples what his rights are. What will prevent his being a hona 
fide holder ? 



361. Distinguish between actual and constructive notice. State 
carefully what will, and what will not, amount to a notice. Give 
examples. 

862. What is a holder for value? What is the New York rule 
about paper taken as collateral security? How much can the bolder 

263. Distinguish between an alteration and a forgery. Give 
examples. Are their legal effects different? 

264. A signed a note, payable to B. in his danghter's presence; B 
demanded a snrety ; A started for the bam for hia nncle, telling B not to 
touch the note while he was gone ; B, aa soon as A was out of the room, 
took the note and departed, in spite of the daughter's remonstrances. 

Could a bona fide holder of this note recover on it from A? 

266. A is endorsee of a bill which had been accepted by B ; the 
payee, C, endorsed It to A In payment of a note dne him from C; the 
acceptance was obtained by fraud, bat A is a bonajide holder. 
Is A also a holder for value ? 

-Would it have made any difference, if he had obtoined the 
bill atlcr its maturity ? 



266. What is the effect of the release of a party? How is it 
with an extension of time? Explain a reservation of rights by the 
bolder. 

267. Who is liable for the payment of a bill or not«F Must the 
paper be surrendered on payment? 
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268. Does a judgmeat agaioBt the maker or acceptor, or their 
bankraptcy, discharge the drawer and eadorsere? 

269. How does the rule in regard to the limitation of actions 
apply to the respectire liabilities of parties to negotiable papers. 
Explain fiilly. 

270. A and B made a note with Cos surety; afUr making the note, 
A and B entered into an agreement with their creditors and certain 
trustees, by which the creditors released A and B from all claims and 
demands ; the holder of the note was among the creditors. 

Can the holder of the note now sue C upon it ? 

DEEDS. 

271. What is the pnrpose of a deed? Why are certain forms 
and phrases used in deeds ? What are the parties called ? 

272. Describe a deed and explain the purposes of the different 
clauses. 

273. Can any statement in a deed be called in question? Why 
should both husband and wife join in a deed of the land of either? 

274. What are the dilTerences between a deed poll and an inden- 
ture, a warranty and a qaitrclaim deed? 

37S. Who should siga the deed, and how ? Is it necessary for 
the grantee's name to appear? Should a seal be used in your state? 



376. What is the purpose of witnesses? Are they required to 
give validity to the deed ? 

377. Why should a deed be acknowledged? How is this done? 

878. What is necessary to give the deed validity ? What is an 
escrow ? What precautions should the grantee take before delivery ? 

279. What is the object of recording a deed? How and when 
is this accomplished? 

280. You are about to purchase a house and lot of A, who is 
married. State carefully what you would expect to find in the 
deed, and what precautions you would take, both before and ailer its 
delivery, to secure your title. 
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MORTGAGES. 

SSI. What is a mortgage? Who are the parties to it? What 
18 its form? What accompanies it usually? 

S82. What was the original constmction given to a mortgage? 
Explain what is meant by an equity of redemption? 

283. What is meant by foreclosure? Describe the different 
methods of foreclosure. 

284. What is a power of sale, and how can it be taken advan- 
tage of? 

S8fi. What are the rights of mortgagor and mortgagee, (1) as 
to the possession of the premises, (2) as to insurance, (3) on the 
mortgage bond or note, (4) as to assignments of their interests. 
What should be done upon the discharge of a mortgage? 



286. What is a lease? What are the parties called? What 
privileges will the lease carry to the tenant? 

287. Describe the usual form of a lease. Must it be executed 
under seal and recorded? 

288. What covenants are implied in every lease? What is the 
effect of a covenant to renew ? 

289. Is the landlord obliged to make repairs or to pay taxes ? 
How can he collect the rent? Who is responsible if the premises 
prove to be unsuitable? 

290. A rented an apartment la a flat for a year; at the time he did 
not notice that there was a stable next door directly under the dining and 
bed-room windows; as the weather becomes wanner, the Oder becomes 
stronger and almost unbearable; two members of the family have sick- 
nesses resulting, It Is believed, from this nuisance. 

Can A. vacate without being liable for the year's rent? 
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S91. What is a tenant's chief duty? Ib 
repairs? 

292. WTiat is the effect of a covenant to return the premises in 
good condition ? How is this remedied F 

293. What is the duty of a tenant of a farm? Does he have to 
lose crops still in the ground on the terminatioa of his lease? 

394. What distinction is there between under-letting and assign- 
ing a lease? Do the covenants pass with the assignment? 

29S. A leases a store and coTenonts to make sncli repairs as may be 
reQQlred, except to the roof snd in case of damage bj Are; A has made 
all requisite repairs so far as the eye can see ; a rain storm fills the base- 
ment with six or seven Inches of water and mad, and, npon Investigation, 
It ^>pears that the foundation wall is defective, and that there Is a large 
aperture sufflclent to let in a couple of cartloads of sand ; A has the wall 
repaired and deducts the cost of the same from the rent doe the next 
month : the landlord declares he Is not liable. 

Who is responsible in your opinion? 



296. What is the effect of the termination of a lease ? What is 
the legal status of a tenant at sufirance ? 

297. State what constitutes a tenancy at will and how such a 

tenancy may be terminated, 

296. What is a tenancy from year to year? Where are these 
tenancies recognized? How may they be terminated? 

299. Tell what the rule is in regard to the removal of fixtures by 
tenants at the end of their leases. Give some good general test. 

300. What ia your opinion in regard to the removal of the fol- 
lowing objects, supposing, of course, that they have been added to 
the preniises by the tenant ? 

A cooking range built Into the kitchen wall ; offices and count- 
ers In a store ; Ornamental chimney-pieces, fastened on with screws ; set 
wash-tubs; trees or hedges; gates; pumps; locks and keys; buildings 
raised on blocks ; buildings fixed on the ground; looking-tjlasses. 
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COLLECTION LAWS. 

301. What is the purpose of arrests for debt ? Are they com- 
monly made ? 

302. What is an attachment? Explain briefly its purpose and 
to whom the right to use it belongs. 

303. Wlien IB an attachment made, and how dissolved? 

304. Explain fully the difference between the terms judgment and 
execution. What property may be taken on execution? 

3(Ki. What is meant by garnishment? What other name u 
sometimes used for it ? Give an example of its use. 



306. What is the liability of the garnishee or trustee, and how is 
it enforced ? 

307. What persons can not be garnished or trusteed? What is 
the effect of collecting a judgment of the garnishee? 

308. What is a mechanic's lien? How is this lien enforced? 
Give instances. 

309. What is meant by a " homestead"? Howis a homestead 
acquired so as to be entitled to protection from creditors ? 

310. How may a homestead be acquired in the public lands? 
How is the right of exen^tion lost? What states have homestead 
laws? 



311. What is meant by an "exemption"? What is the object 
of these laws? 

312. What is insolvency ? How is it legally established? Does 
state or national law govern it? 

313. Expliun the purpose of insolvency laws. What are the 
proceedings in insolvency cases ? How ard the same results often 
accomplished out of court ? 
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314. What is intereBt? State the occasions when interest may 
be charged, both on general business accounts and on negotiable paper. 

315. What is meant by usury? Has your state any penalty for 
usury? 

INSURANCE. 

316. What is meant by iusurance ? What are the oames ^ven 

to the parties, the contract and the consideration? 

317. Explain the difFerence between mutual and stock insurance 
companies. 

318. Is the delivery of a policy necessary to bind the insurer? 

319. WTio executes a policy of insurance ? What is the liability 
of the insured? 

320. Give some instances to show what is meant by an insurable 
interest, and its necessity. Can the interest of the insured in a pol- 
icy be assigned? 



321. Explain the nature of the business of insurance. What are 
some of the different kinds of wsurance ? 

322. What is the purpose of marine insurance? State what are 
the subjects of this insurance, and what persons have insurable in- 
terests. 

323. Describe briefly the nature of the different risks usually 
named in a marine policy. 

324. What is the difference between a " valued " and an " open " 
policy ? What is the effect of additional insurance on the same sub- 
ject? 

325. For what periods are marine policies issued? When is a 
premium note "earned"? 



326. What is the difference between a representation and ( 
ranty? State fully. 
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327, Explain what is meant bf a "deviation," andirhyUsbould 
have an^ effect on the policy. 

328. What is the duty of the insured in case of a disaster ? What 
is an "abandonment"? What is meant by the expression "one- 
third off new for old " ? 

329< What kind of losses does fire insurance cover, and what 
does it not ? 

330. Who can insure property against fire? For what periods 
are policies issued? 



331. Explain what amount of the insurance is paid in case of a 
loBB. What is the rule in regard to additional insurance? 

332. State the rules regarding representations and warranties. 
Name some common warranties. 

333. What is the effect of alterations on the insurance? What 
should the insured do in the event of a fire ? 

334. What persons have an insurable interest in another's life ? 
What forms of policies are used in life insurance? 

336. What is the nature of the risk asaumed hy a life insurer? 

What is the duty of an applicant regarding the insurer's questions ? 
What acts of the party whose life is insured will avoid the policy? 



PATENT RIGHTS, TRADE-MARKS AND 
COPYRIGHTS. 

336. What may be patented, and what rights are thus acquired? 
What is absolutely necesstuy before anything can be patented ? 

337. What is the duration of a patent? Can it be renewed? 

338. Describe the different steps to be taken in obtaining a patent. 

339. Can a patent be assigned? How is a patented article to be 
designated? 
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340. State briefly what yon know of caveata, re-isaaes of patents, 
disclaimerB and patents of designs. 



341. What are the various fees charged by the Commissioner of 
Patents. 

342. What is a trade-mark? Explain what is the nature of the 
right in a trade-mark. 

343. What terms cannot be adopted as trade-marks? Give ex- 
amples. 

344. What is the purpose of the trade-mark legislation of Con- 
gress? Describe the necessary steps in registering a trade-mark. 

345. What must be shown before a trade-mark can be registered? 
How long will a recorded trade-mark remain in force ? 



346. What persona are benefited by the Copyright Law? 

347. Explain the meaning g^ven to the words " Engraving, cut, 
etc." How are labels registered? 

348. Describe the necessary steps in obtaining a copyright, and 
state how far foreigners are entitled to the benefits of the law. 

349. What must be done in case of a revision of a hook? How 
should copyrighted books and other articles be marked ? 

350. How long does a copyright remato in effect? How may it 
be assigned? 
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CHAPTER XIII. — BUSINESS FORMS. 



Tbe following pages contain specimens of some of the more formal 
business papers. They are presented here for purposes of illustra- 
tion, and not to serve as guides in drawing similar instruments ; for 
it is generallj true that, if e. transaction requires the execution of 
such a document, it ia of sufficient importance to have it drawn by 
one who understands the real legal significaoce of what he is writ- 
ing. This is particularly true of deeds and other instruments dealing 
with the title to real estate. At the same time there are many of a 
limited experience in business, who are totally mifamiliar with com- 
mon legal instruments and apparently overawed and mystified by 
their formal appearance. Such people will often, as a consequence, 
sign papers which they have scartely read, and much less under- 
stood. There has been no attempt to introduce any insurance forms, 
since ea«h company has its own, or they are prescribed by some 
state law. 



ASSIGNMENT OF AN ACCOUNT. 

^mk all mm bg t^tst JUlsents, That I, William Reeve of 

in consideration One Hundred Dollars to me paid by Samuel Little 

of , the receipt whereof is hereby acknowledged, do hereby sell, 

assign and transfer to said Little all and whatever sum or sums 
of money now due and becomiog due to me from Brown, Leavitt 

& Company of ; To have and to hold the same to the said 

Little, with power to collect the same in my name and as my 
attorney hereunto duly authorized, but to his own use. It is 
expressly understood, however, that I, the said Reeve, am forever to 
be saved harmless by the said Little from all cost or charge hereafter, 
in any way or manner, for and from the expense of collecting the sum 
and sums hereby sold and assigned. 

|n (iihntM fa^ntnf I, the said William Reeve, have hereunto 
set my hand and seal, this 10th day of January, A. D., 1892. 

WiLUAH Reeve, [seu.] 
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BOND FOR THE PAYMENT OF MONEY. 

(Tbe pany glrtug > bond la termsd tlis obHgor; the party to whom It la 
glTen, tbo obUffte.) 

iJMoiD bU nun trg t^cu ficstnti. That we, George Candee as 
principal, and Isaac Williamson as surety, and both of Boston, 
in the Commonwealth of Massachusetts, are holden and bound 
unto Samuel Ford of Kansas City, in the State of Missouri, in the 
sum of Five Hundred Dollars, to the payment of which to the 
said Ford, his executors, administrators and assigns, we hereby 
jointly and severally bind ourselves, our heirs, executors and 
administrators . 

The condition of this bond is such that, if the above hounden 
principal obligor or his heirs, executors or administrators, shall 
on the first day of January, 1893, pay, or cause to be paid, to 
the above-named obligee, his executors, administrators or assigns, 
the sum of Two Hundred and Fitly Dollars with interest upon 
the same from the date of this instrument at the rate of six per 
centum per annum, then this obligation shall be void, or otherwise 
shall remain in fiill force. 

Jn iniitua to^lltot we, the said Geoi^ Candee and Isaac 
Williamson, hereunto set our hands and seals, this first day of 
January, 1892. 

Georob Camdee, [SEAI.3 
Isaac Wn.LiAUSON, [seal] 



POWER OP ATTORNEY TO SELL GOODS AND TO COLLECT 
PROCEEDS. 

Jlimia idl nun trj t^tt fnutde. That I, Ernest Jones of , 

hereby constitute and appoint William Parker of , true and 

lawft] attorney for me, and in my name and stead, to sell aU 
or any goods that I may inlrust my said attorney with ; such 
sales to be made from time to time, at such prices and on such terms 
OS my said attorney shall deem best. My said attorney shall ac- 
knowledge thereceiptof all goods consigned to him; and shall remit 
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to me tlie proceeds of all sales afler deducting his commission, and all 
expenses attending the sales in such form as he shall deem most 
advantageous to me. 

Hereby granting tiDto him, said attorney, fiill power and author- 
ity to act in and concerning the premises as fully and effectually as I 
myself might do if personally present. 

jJR bnliueB to^niof, I hereunto set my hand and seal this third day 
of January in the year one thousand eight hundred and ninety-two. 
Signed and sealed in the presence of Ernest Jones, [seal3 

Fbederick W. Goss. 



(4) 
POWER OF ATTORNEY TO VOTE AT A MEETING OP STOCK- 
HOLDERS IN A CORPORATION. 
J^rdId all nttn bg Ugtu piistitts. That I, the undersigned, Stock- 
holder in the Enterprise Manufacturing Company, do hereby appoint 
James Knight true and lawful attorney, with power of substitution, 
for me and in my name, to vote at the meeting of the Stockholders 
in said corporation to be held at Chicago, or at any adjournment 
thereof, with all the powers I should possess if personally present, 
hereby revoking all previous proxies. 

Boston, January 6, 1892. Samcel Josbs. 



ARTICLES OF COPARTNERSHIP. 

This Agreement, made this first day of January, A.D. 1892, by 

and between Chester Gray, of , of the first part, and Samuel 

Green, of , of the second part, witnesseth as follows : — 

1. The said parties hereby agree to become partners.in the busi- 
ness of buying and selling dry goods at retail, under the style of 
Chester Gray & Company, for the term of two years from the date 

hereof; said business to be carried on at or such other place or 

places as the said parties may hereafter determine. 

2> The capital of the partnership shall consist of the sum of 

dollars to be brought in by the partners in equal shares. And all 
«xpenses incurred in the conduct of said business, and all losses 



-a by Google 



154 BUSINESS LAW FOB EVEBY DAT USE. 

bappening in the same, shall be paid out of the said capit&l and the 
profits accruing therefirom, or, if the same shall be deficient, by the 
partners in equal shares. 

3. The partners shall be entitled to the net profits of the business 
in equal shares, and net profits shall be divided as soon after the 
end of each year as an account of stock, implements and trade fix- 
tures belonging to the businesH, and of the book-debts and capital, 
can be taken, and a statement of the afiairs of the partnership be 
made out. 

4. Proper books of account shall be kept in the counting-room or 
office of the partnership, and therein shall be duly entered, from 
time to time, all dealings, transactions, matters and things whatso- 
ever in or relating to the said business ; and each partner shall have 
full and free access thereto at all times, but shall not remove the 
same from such counting-FOom or office. . 

5. Neither partner shall, without the consent of the other, draw, 
accept, or sign any bill of exchange or promissory note, or contract 
any debt on account of the partnership, or employ any of the moneys 
or effects thereof, or ia any manner pledge the credit thereof, except 
in the usual and regular course of business. 

6> The said partners and each of them shall at all times employ 
themselves diligently in the business of the partnership ; and shall 
not, either directly or indirectly, engage in any business except the 
business of the partnership and on account thereof. 

7. This agreement may be terminated by either party, at any 
time within the two years, by giving three months' notice thereof in 
writing to the other party. 

In witness whereof the said parties have hereunto and to another 
instrument of like tenor set their hands and seals the day and year 
first above written. Chester Gray, [seal] 

Samuel Green, [seal] 
Note. Of course there might be many more clauses added according 
to the peculiar circumstances of each case, and espreasiog more specific- 
ally the agreements of the pariJes. The above Is a short form and leaves 
many matters in relatloa to the conduct of the bnslaess to be determined 
later by common consent or by reference to established principles. How- 
ever carefully drawn the articles may be, a partner la very much at the 
mercy of his associates, and should choose wisely before forming a part- 
nership. 
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NOTICE OP THE DISSOLUTION OP A PARTNERSHIP. 
Notice is hereby giTen that the partnership lately subsisting 
between us, the undersigned Chester G-ray and Samuel Green, carry- 
ing on a retail diy-gooda business at , under the style of Chester 

Gray & Company, nas, on the tenth day of January, 1892, dissolved 
by mutual consent. Chestek Gbat. 

Sabcuel Gbeek. 



BILL OP SALE. 



KOTE. A bill of sale is not needed to pass the title to personal 
property ; nor Is It a contract to aell; but it la nsed In Important sales to 
gWe tliem an additional aolemnitj and as a convenient means of preserv- 
ing a signed statement of what was intended to be sold. 

jUnob all nun bjj t^tu ptuxde. That I, Daniel Hopkins of , 

in consideration of Seven Hundred and Fifty Dollars paid by Joseph 

Pike of , the receipt whereof is hereby acknowledged, do hereby 

grant, sell, transfer and deliver unto the said Pike the following goods 
and chattels, namely : — Three roll-top desks, two large safes, one 
table, three swivel chairs, ten office chairs, one large heavy rug, three 
small rugs and a revolving book-case, being the furnishings of the 
office now occupied by me at No. 17 G Street in said Boston. 

Co butu mill to fjoli all and singular the said goods and chat- 
tels to the said Pike and his executors, administrator^ and assigns, 
to their own use and behoof forever. 

And I hereby aAtnXBt with the grantee that I am the lawful 
owner of the said goods and chattels ; that they are free from all in- 
cumbrances ] that I have good right to sell the same as aforesaid ; 
and that I will bairniit anil trtfttttr the same against the lawful 
claims and demands of all persons. 

Jn batMtB to^iiof, 1, the said Daniel Hopkins, hereunto set my 
hand and seal this tenth day of November, in the year one thousand 
eight hundred and ninety-one. 
Signedy sealed and delivered Daniel Hopeiks, [skal] 

in presence of 

James Gibbb. 
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CHATTEL MORTGAGE. 

This would read the same as a bill of sale, except that, after 
clause containing the covenant of warranty, some snch clause as the 
following would be added ; ^ 

tBioftillc]}, lubcd^tUH, that if I, or my executors, administrators 
or assigns, shall pay unto the vendee , or his executors, adiuinstra- 
tors or assigns, the sum of Seven Hundred and Fifty Dollars in one 
year from this date, with interest as stated in a note of even date 
signed by me, and until such payment shall keep the said goods and 
chattelB insured against fire in a sum not less than Seven Hundred and 
Fifty Dollars for the benefit of the vendee and his executors, ' 
administrators, and assigns, in such form and in such insurance 
companies as they shall approve ; shall not waste or destroy the 
said goods and chattels, nor sufier them or any part thereof to 
be attached on mesne process, and shall not, except with the consent 
in writing of the vendee or his representatives, attempt to sell or to 
remove from the building numbered 17 O St. the same or any part 
thereof, — then this deed, as also the aforesaid note, shall be void. 

Jnt npoK mts btfanlt in the performance or observance of the 
forgoing condition, the vendee , or his executors, administrators or 
assigns, may sell the said goods and chattels at public auction, first 
giving thirty days notice in writing of the time and place of sale to 
me or my representatives, or publishing such notice once a week, for 
three successive weeks, in some one newspaper published in said Bos- 
ton. And out of the money arising from such sale the vendee, 
or his representatives shall be entitled to retain all sums then secured 
by this mortgage, v^hether then or thereafter payable, including all 
costs, charges and expenses incurred or sustained by him or them 
in relation to the said property, or to discharge any claims or lieas 
of third persons affecting the same ; rendering the surplas, if any, 
to me or my executors, administrators or assigns. 

%rii it il agiltlt, that the vendee, or his executors, administra- 
tors or assigns, or any person or persons is their behalf, may purchase 
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at any sale made as aforesaid ; and th^ until default in the perform- 
ance or obBeryance of the condition of this deed I and my execators, 
adniinistratora and assigns, may retain possession of the above mort- 
gaged property and may use and enjoy the same, but after aucli 
default, the vendee or those claiming under him may take immediate 
possession of said property and for that purpose may, so far as 1 can 
give au^ho^ity therefor, enter upon any premises on which said prop^ 
erty or any part therof may be situated* and remove the same there- 
from. 



COLLATERAL NOTE — PLEDQINO STOCK. 
1000 Dolls. — CtB. BosTOM, March 3, 1891. 

Three months after date, for Value Received, I promise to pay 
Joseph Little or order. One Thousand Dollars, with interest at 
the rate of four per centum per annum, and for such further time as 
said principal sum or any part shall remain unpaid ; I having de- 
posited with this obligation, as Collateral Security, twelve shares of 
the Fifth National Bank of Boston, with authority to sell the same 
. without notice, either at public or private sale, at the option of the 
holder or holders hereof, on the non- performance of this promise, he 
or they giving me credit for any balance of the net proceeds of 
such sale remaining after paying all sums due from me to the said 
holder or holders. In case of depreciation in the market value of the 
security hereby pledged, or which may hereafter be pledged for this 
loan, I hereby agree to deposit a liirther amount of security on de- 
mand, so that the market value shall always be at least twenty per 
cent more, than the amount of this note- And failing to deposit 
such additional security, this note shall be deemed to be due and 
payable forthwith, anything hereinbefore expressed to the contrary 
notwithstanding ; and the holder or holders may immediately reim- 
biu'se themselves by sale of the security. And it is further agreed 
that the holder or holders hereof may purchase at said sale. 

Andrew Johksok. 
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(lO) 
BILL OF LADING, 
ji^ippdt in good order aod coDdition, by Jonathan Morria in 
and upon the Steamehip caUed the Indiana, whereof Jeremiah Snow 
is Master for this present voyage, or whoever else may go as Master 
in atdi ship, now lying in the port of Boston, and bound for Liver- 
pool, one hundred (100) barrels of flour, being 
marked and numbered as in the margin, and are 
to be delivered in like good order and condition, at 
the aforesaid Port of Liverpool (dangers either of 
fires or collision, and all casualties of whatever 
nature, incident and peculiar to steamers and to 
steam navigation, and also of the seas, rivers or 
harbors excepted) , with liberty to sail with or with- 
out pilots, and to tow and assist vessels in distress, unto Messrs. 
firimsby & Welch, or Assigns, on payment of four shillinga per 
barrel Freight, with average accustomed. 

^^ Weight, contents, and value unknown ; not aeeavntable for 
Bust, Breakage, or Leakage. Not accountable /or Gold, SUver, Bui- 
lion, Specie, Jewelry, Precious Stones, or Metals, unlets BHU of Lading 
are signed there/or, and the value therin expressed. 

Jn bttntu iaipnai, The Master of the said ship hath affirmed to 
three Bills of Lading, all of this tenor and date ; one of which being 
accomplished, the others to stand void. 
Dated at Boston, Nov. 18, 1891. Jekbuiah Snow. 



■uki A Imobm. 
Gbihsbi 

& Welch, 
Liverpool, 

England. 



Ill) 
RAILROAD RECEIPT, (uMd in local buaincaa). 

So. Framinghau SxATtox, Feb. 3, 1892. 
Received from J. S. Rice & Co., by Boston & Albany Rail- 
road Company, the property described below, in apparent good or- 
der, except as noted (contents and condition of contents of packages 
unknown,) marked, consigned and destined as indicated below, which 
said Company agrees to carry to the said destinatioa, if on its road, 
otherwise to deliver to another carrier on the route to said destination. 
It is mutually agreed, in consideration of the rate of freight to be 
paid for this service, as to each carrier of all or any of said property 
over all or any portion of said route to destination, and as to each 
party at any time interested in all or any of said property, that every 
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service to be perforraed hereunder shall be subject to all the condi- 
tiona, whether printed or written, shown or endorsed hereon, and 
which are hereby agreed to by the shipper and by him accepted for 
himself and his assigns as just and reasonable. 



DescrlplIoD of trtldes. 

Lyons, Browk, &Co., 

sprtngfleid, 3 Caeee Shoes. 

For Boston & Albany Railroad 



Weight 

Satiject to CoFTMitloII. 



Co., 
T. L. Allen, 

Freight Agent. 



PROMISSORY NOTE. 
»100. Boston, Jan'y i, 1892. 

Four months after date I promise to pay to the order of Lincoln 
Sanders One Hundred Itollars at the Fifth National Bank of Boston. 

Value received. Joseph Miller. 



BILL OF EXCHANGE. 
Exchange for $500. Boston, January 4, 1892. 

One month after sight of this first of Exchange second and third 
of the same tenor and date unpaid, pay to the order of Andrew Rogers, 
Five Hundred Dollars. 

Value received and place the same to account of 



To Brown, Williams & Co. 

Halifax, Nova Scotia. 



JA.UES Little. 



CHECK. 
$200. Boston, March 1, 1892. 

mtn&ttii ^attanal iaab, 

Pay to the order of Samuel Nevina Two Hundred Dollars- 
No. 379. Jones, Kendalt. & Co, 
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<I5) 

BANK DRAFT. 
$250. No. 3641. 

Vu Sbfrd i:Bti«)»I gnnit of ISttrttngton. 

BcBLWOTON, Vt., March 3, 1892. 
Fajr to the order of James Gillespie Two Hundred and Fiftjr 
Dollars. 
To Eastern National Bank, \ E. B. Shaw, 

New York. J Cashier. 



(le) 
ENDORSEMENTS. 

or No. II. 
In full : Fay to the order of Moses Boss. 

(Signed) LiNCOLif Sanders. 
In blank : Lincolk Sanders. 

Without recourse, in ftdl: Pay to the order of Moses Ross, 
without recourse. Lincoln Sanders. 

In blank : Without recourse, Lincohi Sanders. 
Note. — Endorsements are made in the same way in all ttie dUTerent 
classes of negotiable paper. 



PROTEST OF No. ij. 

tiEommonuKalfIt of ^!^%mtUmtti.%. 

Suffolk, t ss. 

On the seventh day of May, in the year of our Lord one thou- 
sand eight hundred and ninety-two, I, Joseph Skinner, Notary Public, 
duly admitted and sworn, and practising in said County and Com- 
monwealth, at the request of Reuben Smith, Esq., Cashier of the 
Fifth National Bank, went with the original note which is hereto 
annexed, the time therein limited and grace being fully elapsed, and 
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demanded paymeat thereof at the Fifth Natioaal Bank of Boston, to 
which demand was replied, " No funds." 

The note remaining unpaid, I duly and officially notified the en- 
dorser thereof, Lincoln Sanders, by a notice addressed to him at 
Brookline, Massachusetts, by mail, postage prepaid, of said default 
in payment, requiring payment. 

SB(ieri£nc, I, the said Notary, by request as aforesaid, have Pro- 
tested, aud by these presents do solemnly protest against the maker 
of said promissory note, the endorser and all others coQcemed 
therein, for Exchange, Re-Exchange, and all Costs, 
[OFFiciAi. Charges, Damages and Interest, Suffered aud Sus- 
SE&i>3 tained, or to be Suffered and Sustained by reason or 

in consequence of the non-payment thereof. 
In ttftimonj iu^tnof, I have hereunto set my hand and affixed 
my Notarial Seal, the day and year first above written. 
Fees, $1.50. Joseph Skiknbr, 

Notary Public. 



NOTICE OF NON-PAYMENT TO ENDORSER. 

Mr. Lincoln Sanders: May 7, 1892. 

You are hereby notified that a note for One Hundred Dollars, 
dated Jan'y 4, 1892, made by Joseph Miller and payable four 
months after date to Lincoln Sanders at the Fifth National Bank of 
Boston, has been protested by me for non-payment after due demand 
made on the maker this day, and that you are held answerable for 
' the Amount, with all legal Costs, Interests and Damages in conse- 
quence of the non-payment thereof. 

Joseph Skinner, 

Notary Public. 



WARRANTY DEED (DEED POLL). 

(Form U!fd it MassaciasHls.J 

Saaia all mm bg i^ta jIOBCnls, That I, James Wilbur of Boston, 

in the County of Suffolk, and Commonwealth of Massachusetts, in 

consid^ation of Ten Thousand Dollars paid by Charles K. Marsh of 

said Boston, the receipt whereof is hereby acknowledged, do hereby 

I give, grant, bargain, sell and convey unto the said Charles K. Marsh 
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ftU that parcel of land, together with the dwelling- boose and other 
btuldings thereon, situated on Main Street va said Boston, and 
bounded and described as follows, to wit : northerly by said Main 
Street one hundred and seventy-five (175) feet, westerly by land now 
or formerly of Thomas North two hundred (200). feet, southerly by 
land now or formerly of Daniel Lane one hundred and seventy-five 
(175) feet, and easterly by land now or formerly of Thomas Morse 
two hundred (200) feet; and being the same premises conveyed to me 
by deed of Daniel Lane, dated June 6, 1882, and recorded with 
Suffolk Deeds, book 1413, page 651. 

to bti6i Hnb 10 boltt, the granted premises, with all the privileges 
and appurtenances thereto belonging, to the said Charles K. Marsh 
and his heirs and assigns, to their own use and behoof forever. 

And I hereby, for myself and my heirs, executors and adminis- 
trators, uibenant ^nth the grantee and his heirs and assigns that I 
am lawfully seized in fee-simple of the granted premises ; that they 
are free from aD incumbrances ; that I have good right to sell and 
convey the same as aforesaid ; and that I will, and my heirs, execu- 
tors and administrators shall, tuariBitt anlt bcfcnb the same to the 
grantee and his heirs and assigns forever against the lawful claims 
and demands of all persons. 

And for the consideration aforesaid I, Sarah E. Wilbur, wife 
of said James Wilbur, hereby release unto the grantee and his heirs 
and assigns all right of or to both tiofaKi and ^aintftiBlt in the granted 
premises. 

^a toilntif tofieinif, we, the said James Wilbur and Sarah E. 
Wilbur, hereunto set our hands and seals this fourteenth day of Feb- 
ruary in the year one thousand eight hundred and ninety-one. 
Signed, seeded artd ddivered 

in presence of Jambs Wilbdr, [seal] 

Sarah E. Wilbur, [seal] 

Suffolk ss. February 14, 1891. Then personally appeared 
the above-named James Wilbur, and acknowledged the foregoing 
instroment to be his firee act and deed, before me — 

Jahes Dotjm, Jattice of the Peace. 
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(20) 

WARRANTY DEED (INDENTURE). 
(Form used fn Minneti}ia,J 

C^ Ifidltnlliu, Made this eight day of February in the year of our 
Lord one thousand eight hundred and ninety-two, between Daniel C. 
Keene of Minneapolis, in the State of Minnesota, and Louisa M. 
Keene, wife of said Daniel C. Keene, parties of the first part, and 
Frederick Brewster of said Minneapolis, party for the second part, 
witnesseth, that the said parties of the first part, in consider- 
ation of the sum of One Thousand Dollars, to them in hand paid by 
the said party of the second part, the receipt whereof is hereby ac- 
knowledged, have gtantib, Jargaimb, SSoUl an& €attbt^tb, and do 
by these presents *irHnt, ^ntgain, Sittt anlr ffonfug to the said party 
of the second part, his heirs and assigns forever, all that tract, piece, • 
or parcel of land lying and being in the CouDty of Hennepin, and 
State of Minnesota, described as follows, to wit : — 

€a ^sirc aidr to |loIl> 1^ Simnt, together with all the hereditaments 
and appurtenances thereunto belonging or in anywise appertaining, to 
the said party of th& second part, his heirs and assigns, forever. 
And the said Daniel C. Keene, party of the first part, covenants 
with the said party of the second part, his heirs and assigns as follows : 
First, that he is lawfully seized of said premises ; Second, that he has 
good right to convey the same ; Third, that the same are free from 
all incumbrances ; and Fourth, that tlie said party of the second part, 
his heirs and assigns shall quietly enjoy and possess the same, and 
that the said party of the first part will SBairanl Hnb Jt&nir the title 
to the same against all lawful claims. 

In ffisthnons HB^toof, the said parties of the first part have here- 
unto set their hand and seals tlie day and year first above written. 

Signed, sealed and delivered 
in presence of 
Samuel C. Stbange. Daniel C. Keene. [seal] 

Joel H. Simhins. Louisa M. Keene, [sbal] 

State of Minnesota, 1 
County of Hennepin, j ^' 

S« U JRnDfan, That on this eighth day of February, A. D. 1891, 
personaUy came before me Daniel C, Keene and Louisa M. Keene, to 
me personally known to be the same persons described in and who 
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execnted the foregoing inatrument, and acknowledged that they ex- 
ecnted the same freely and Tolnutarily. 

James C. Botd, 

Jtulice of the Peace. 

Notb: — The following states, and perhapa others, have short 

statutory f onus of deeds: CsHfomia, Colorado, Illinois, Indiana, Kansas, 

Maryland, Michi|;an, Mississippi, South Carolina. Tennessee, Texas, Utah, 

Virginia, West Virginia, Washington and Wisconsin. 



QUIT-CLAIM DEED. 
A quit-claim deed would read ihe same as a warranty deed, 
except that in place of the words of conveyance, "give, grant, 
bargain, sell and convey " of the warranty deed would appear the 
words "remise, release and forever cpat'dtata," or words of like 
import, ahd except that either the covenants of warranty wonld be 
omitted entirely, or would appear substantially as follows: "And 
I do hereby, for myself and my heirs, executors and administrators, 
tobinant with the said grantee and his heirs and assigns that 
the granted premises are free from all incumbrances made or 
suffered by me ; and that I will, and my heirs, executors and admin- 
istrators shall, Inamni t Btth bt&illi the same to the said grantee and 
his heirs and assigns forever against the lawful claims and demands 
of all persons claiming by, through or under me, but ^;aiiist none 



AGREEMENT TO SELL REAL ESTATE. 

Agreement made this 4th day of February, 1892, between 

Hiram Price of , of the first part, and John Boyd of , of the 

second part. 

I . The said party of the first part, for the consideration herein- 
after named, hereby, for himself, his heirs, executors and adminis- 
trators, covenants and agrees with said party of the second part, his 
heirs and assigns, that be, said party of the first part, shall and will, 
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on the 10th day of March next, at the proper cost of himself, his 
heirs and assigns, by a good and sufficient deed of conveyance, free 
from all incumbrances, grant, convey and assure unto said party of 
the second part, his heirs and assigns, all that parcel of land, to- 
gether with the buildings thereon and other improvements and 
appurtenances thereunto belonging, situated upon E Street in said 
X , the house thereon being numbered twenty (20) on said street. 

2. And the said party of the second part, for himself, his heirs, 
executors and administrators, hereby covenants and ^;rees with the 
said party of the first part, his heirs and assigns, that he, said party 
of the SBCOud part, shall and will well and truly pay unto said party 
of the first part, his heirs and assigns, the sum of Five Thousand 
Dollars upon delivery of said deed of conveyance. 

In witness whereof, tlie said parties have hereunto and to another 

instrument of like tenor, set their hands and seals the day and year 

first above written. Hiram Price, [seal] 

John Bo™, [sbai.] 



MORTOAGB. 

A mortage should read the same as a warranty deed, except 
that after the warranty clause appear the clauses expressing the terms 
upon which the conveyance shall become void, and usually also a 
pow^ to the mortgagee to sell in case of a default on the mortgagor's 
part. 

The following clauses are those usual to a Massachusetts 
mortgage : — 

SiDbitKb, nitmlfieUff, that if I, or my heirs, executors, admiu' 
istrators or assigns, shall pay unto the grantee, or his executors, 
administrators or assigns, the sum of Three Thousand Dollars in 
five years &om this date, with interest semi-annually at the rate of 
five per cent per annum, and untii such payment shall pay all taxes 
and assessments, to whomsoever laid or assessed, whether on the 
granted premises or on any interest therein, or on the debt secured 
hra'eby ; shall keep the buildings on said premises insured against 
fire in a sum not less than Three Thousand Dollars, for the benefit of 
the grantee, and his executors, administrators and assigns, in such 
form and at such insurance offices as they shall approve ; and shall 
not commit or suffer any strip or waste of the granted preniises, or 
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aaj breach of any covenant herein contained ; then this deed, as also 
a note of even date herewith, signed by me, whereby I promise to pay 
to the grantee or order the said principal sum and instahnents of 
interest at the times aforesaid, shall be void. 

J^xd njtira wa^ ]}t&)lU in the perfonuance or observance of the 
foregoing condition, the grantee, or his executors, administrators or 
assigns, may sell the granted premises, or such portion thereof as 
may remain sabject to this mortgage in case of any partial release 
hereof, together with all improvements that may be thereon, by 
public auction is said Boston, first publishing a notice of the time and 
place of sale, once each week fur three successive weeks, in some one 
newspaper published in said Boston, andmay convey the same by proper 
deed or deeds to the purchaser or purchasers absolutely and in fee simple ; 
and such sale shall forever bar me and all persons claiming under me 
from all right and interest in the granted premises, whether at law 
or in equity. And out of the money arising from such sale the grantee 
or his representatives shall be entitled to retain all sums then secured 
by this deed, whether then or thereafter payable, including all coats, 
charges and expenses incurred or sustained by them by reason of 
any default in the performance or observance of the said condition, 
rendering the surplus, if any, to me or my heirs or assigns ; and I 
hereby, for myself and my heirs and assigns, covenant with the 
grantee and his heirs, executors, administrators and assigns, that in 
case a sale shall be made under the foregoing power, I or they will 
upon request execute, acknowledge and deliver to the purchaser or 
purchasers a deed or deeds of release confirming such sale, 

^nb it is agixiil, that the grantee, or his executors, administrators 
er assigns, or any person or persons in their behalf, may purchase at 
any sale made as aforesaid, and that no other purchaser shall be 
answerable for the appKcation of the purchase money ; and that until 
default in the performance or observance of the condition of this deed, 
I and my heirs and assigns may hold and enjoy the granted premises 
and receive the rente and profits thereof. 



ASSIGNMENT OF MORTGAQE. 



^Oak bU nun hg i^tst ynSMttfl, That I, Charles K. Marsh of , 

the mortgagee named in a certain mortgage given by James Wilbur 
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of , to me dated February 14, A. D., 1891, and recorded with 

Suffolk Deeds, libro 1931, folio 692, id consideration of one dollar 
and other valuable considerations to me paid by Richard F. Steele of 

, the receipt whereof ig hereby acknowledged, do hereby assign, 

transfer and set over unto the said Richard F, Steele the said mort- 
gage deed, the real estate thereby conveyed, and the note and claim 
thereby secured. 

So ^Hiu taib ia ^oUtr, the same to the said Richard F. Steele and 
his heirs and assigns, to their own use and behoof forever ; subject 
nevertheless, to the couditions therein contained and to redemption 
according to law. 

Jn biitntss ta^iiof, 1 hereunto set my hand and seal this eleventh 
day of March, A. D. 1893. 

Signed and sealed in Charles K. ]UCarsb, [seal] 

■eof 



(26) 
DISCHARGE OP MORTGAGE. 

{Farm usid in Maiiaciutilii .) 

Jfoofa hU OTtn bg i\tti pttsintfl, That I, Charles K, Marsh of , 

the mortgagee named in a certain mortgage given by James Wilbur 
of -, to me dated February 14, A.D., 1892, and recorded with Suf- 
folk Deeds, libro 1931, folio 692, do hereby acknowledge that I have 
received firom James Wilbur, the mortgagor named in said mortgage, 
full payment and satisfaction of the same ; and in consideration thereof, 
I do hereby cancel and bist^atgt said mortgage and release and quit- 
claim unto the said James Wilbur and his heirs and assigns forever, 
the premises thereby conveyed. 

^n hnituss to^cnof, I hereunto set my hand and seal this tenth 
day of Aprn, A. D., 1894. 

Signed and seeded in the Chakles K. Marsh, [seal] 

■eof 



(28) 
LEASE. 



S\p> Unbmtntt, Made the first day of January, in the year of our 
Lord one thousand eight hundred and ninety-two, Wilnesaeik : that I, 
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John Oliver of , henbj lease, demlae and let onto Frank Horria 

of , a certain dwelling-hotue, together with the lot an which it 

stands, situated on K Street in , and being nnjnbered twenty- 
seven (27) on said street to hold for the term of one year &om the 
first day of January, eighteen hondred and ninety-two, yielding and 
paying therefor the rent of Three Hundred and Sixty Dollara ; and 
said Lessee promises to pay said rent in equal monthly payments, 
the first of sach payments to be made on the first day of Febniary, 
next, and at the same rate for any part of a month remaining unex- 
pired at the termination of this lease, and to deliver up the premises 
to the Lessor, or bis attorney, peaceably aud quietly, at the end of the 
term, in as good order and condition, reasonable use and wearing 
thereof, fire and other unavoidable casualties excepted, as the same 
DOW are, or may be put into by said Lessor, and to pay the rent 
as above stated, during the term, and also the rent as above stated, 
for such further time as the Lessee may hold the same, and not make 
or suffer any waste thereof; nor lease, nor underlet, nor permit any 
other person or persons to occupy or improve the same, or make or 
suffer to be made any alteration therein, but with the approbation of 
the Lessor thereto in writing having been first obtained ; and that 
the Lessor may enter to view and make improvements, and to expel 
the Lessee, if he shall fail to pay the rent as aforesaid, or make or 
suffer any strip or waste thereof. 

%xiil J^toinbiSs, bIso, that in case the premises or any part thereof, 
dnring said term, be destroyed or dami^ed by fire or other unavoid- 
able casualty so that the same shall be thereby rendered unfit . for use 
and habitation, then, and in such case, the rent hereinbefore reserved, 
or a just and proportional part thereof, according to the nature and 
extent of the injuries sustained, shall be suspended or abat«d until 
the said premises shall have been put in proper condition for use and 
habitation by the said Lessor, or these presents shall thereby be 
determined and ended at the election of the said Lessor or his legal 
representatives. 

|[n finltuil fal^mof, the said parties have hereunto interchange- 
ably set their hands and seals, the day and year first above written. 
Signed, sealed, and delivered in JoHN Oliver, Tseal] 

tilt presence of FkAMK MoBBIS, [seal] 
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conditional sale 

chattel mortgaiFe 

warranty by seller 

Ilea of seller 

stoppage In tranalla 

Sample, sale by 

Seal, eflect on contract 

Seal, UMeaaary In a deed 

Sereral contract 

SM^dtiigDiliuliuil,coi|ti«cttar . . 



Signature by agent 

Silent partner 

Simple contract 

Special agent . . 

Special parlnersblp 

Specialty 

SpeclHc performance 

Statute of Frauds : 

^neral prOTtalons ot . . . . 

effect on contract tor sale . . 
Stock Insurance company . . . 

StockjobblDg 

Stoppage In transitu 

Sab^ageut 

Telegram, contract by 

Tenant at enffbrance 

Tenaotatwlll 

Tenant from year to year . . ■ 
Tlme4Bble, contract by . . . . 
Trade -mark: 

definliion 

when to be reglalered , . . 

duration at 

Trustee , . . . 

Trustee process 

Underlease 

Underwriter 

Valued policy 

Vendee 

Void contract '. '. '. ". '.'.'.'. '. '. 

Voluntary assignment 

Voluntary aasoclatlon 

Ward 

Warranty In a deed 

Warranty In a sale 

Warranty In Are Insurance , . . 
Warranty In life lUBUiauce . . 
Warranty In marine Insurance 

Warranty deed 

forma of 

Wlte, Implied ageucy of ... . 
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English Language. 



Hyde's LesBona in EngliBli, Book I. For the lower gradea. Con- 
tains ezerdses for leproduction, picture lessons, letter writing. 
Mill of parts of speech, etc % .3; 

Hyde's Lessons in English, Book II. For Grammar schools. 

H» enough technical grammai for correct use of language .50 

Hyde's Lessons ia English, Book IL with Supplement. Has 

in addition to the abOYe, 1 18 p^es of technical grammar fya 
Supplement boond alone 30 

Hyde's Derivation of Words 15 

Bnckbee's Primary Word Book 35 

Badlam'B Suggestive Lessons In Language, Being Part I. and 

appendix of Suggestive Lessons in Language and Reading . .jg 

Smith's Studies in Nature, and Language Lessons. A combi- 
nation of object lessons with language work .50 Part I bound 
separately 10 

Meiklejohn's English Language. Treats salient features with a 

master's skill and with the utmost clearness and BimpUdiy . 1.30 

Meiklejohn's English Qrammar. Also composition, versification, 

paraphrasii^, etc. For high schools and colleges ... .80 

Meiklejohn's History of the English Language. 78 pages. Part 

III. of English Language, above 30 



Williams' Composition and Rhetoric by Practice. For hurh 
school and college. Combines the smallest amount of theory with 
an abundance ofpiaclice. Revised edition 



Strang's Exercises in English. Examples in Syntax, Acddence, 

and Style for criticism and correction 35 

Hempl's Old English Grammar and Reader. Inprtis. 

Huffcutt's English in the Preparatory School. Presents as prac- 
tically as possible some of the advanced methods of teaching Eng- 
lish grammar and composition in the secondary schools . . .25 

Woodward's Study of English. Discusses English teaching from 

primary school 10 high collegiate work 15 

Genung's Study of Rhetoric. Shows the most practical discipline 

of students for the making of literature ..... .35 

In addition to the above we have text-books in English and American 
Literature, and many texts edited for use in English literature classes. 

D. C. HEATH & CO., PUBLISHERS. 

BOSTON, NEW YORK A CBICAQO. 
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Science. 



Organic Chemistry : An ioirtjMti«, u the st^^r t/fH cm^rm^ ^ctri^ 

Bt Iia Rihiu, Profeuor of CbtnAtar. Job" HopldDi UoiTcnitT, Bthawn. 
174 pafH. Cloth. Piicc by miil, f ■■}<>; IntrodnnhHi prks, fi.xK 

The Elements of Inorganic Chemistry : DiurifUvtamd Quauuttv. 

Br Jahb H. Shipaid, Profenor o[ Chimiiliy in So. Dakoa. Agricultonl Col. 
ynyttf*. Qolh. PricebTmiil, fi.is ; tntrDdunioD price, |i.i3, , 

The Elements of Chemistry : DtKntim m^i QwainaHvi. Britfir CtMm. 

Br Jakks M. Shifard, Frofcuor of Cbnniitrr in So. Dikou Aptodtonl Collie. 
148 pages. PHcc by mulj go cti. ^ Inlroduction pitce, 80 CU. 

Elementary Practical Physics, or cmu/i-r a, pk,,iau £*w«*.y. 

By H. N. Chut«, In»tnKior in Phnia, Ann Arbor High School, Hkh. Ooih. 
407 pigei. Price by man, ft. 35 ; iDtroducdoii price, ^i.iv. 

The Laboratory Note-Book. F»st„jnumiHranfaumuiry. 

I^tii^ printed fonaa for "laldntf aotes" and urorkinB oat (onnnla. Scdud covm. 
Qotb bacL 19a p^ci. Price by nuu, 40 cu- ; iTitroductioD price, 3J cti- 

The Bements of Chemical Arithmetic .■ wm « sa^ s,ium ./ Et. 

trntittxr^ Qiiaiiialmr Aitafytii. By J. MiLNOii CoiT, M. A., Ph. D., lauructor In Chem. 
kny, Sl.Paul't Schod, Coocord,N.H. ^ pp. Bynuil, jscta. ( Introduction price, jo cu. 

Chemical Problems, a ib/ua te nith scAm^i and ctotta. 

By JoSUH P. GlABnsLD and T. S. Buins, iDilmctoni in 
Haaa. Iiut. of TecfaDology. Cloth. 96 pngei. Price by tn^, 5^ 

Elementary Course in Practical Zoology. 

By B. p. CoLTOH. A. H., Profi 
146 pageL Fiia by mail, A5 eta. ; Inl 

First Book of Geology. 

By N. S. Shalh. PrafcHor of Pi 
tgurea hi the ten. Pnce by mall, fi.i 

The Teaching of Geology. 

By H. S. SHA1.SI, nmbnr of Fifat Book in GeoJogy. Paper. 

iModern Petrography, ah Aaf^mtt/tk. A^OMiitn^oiM 

Stufy a/OttU^. By Ciohqb HuHTiNeTOH Wit4JAiu, of the Johni HopUni Untrenitj. 
Paper. 35 paigeH. Price, aj centa. 

/4stronomicat Lantern and How to Find the Stars. 



_, -_,. ^..^ . ,- _- .^ , Biawith tha coutal- 

latioin, by compurii^ tbnn with fac-nnille' on the laoteni face. Frio of iha I^nttni, in 
Ininrend form, with aerenteen aUdea aadacopT of " H01T to Find tir Stam," t4.f*. 
"HowToF = " '- '" 



[■ Stake," aepantely. I 



HEATH & CO., Publisher!. 

aOSTON, NEW YOIK, AKD CKICASO. 
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Arithmetic. 

Aids to Slumber. — First Series. Teachtr,'' BduiBn. 

OrJ Woik — o 
Principal of Tn 
RcuU price, 4° 

tAids to Plumber. — First Series. p^pUs' Edition. 

Writlcn work. — One to teUp LeatheretH. InlrvductloD price, ascents. 

Aids to ff^umber. — Second Series. Tea^A/r/ Edition . 

Oral Work. —Tea lo One Hundred. With espedil reference to malli[Jsi of nuinlien 
fram I to lo. ii cards wilb conciie directimiB. Retail [nee, 40 centi. 

Aids to ^umbers.— Second Series. Pupus' EdiHim. 

Written Work. —Ten to One Hundred, I.eithei«tle. lotroduclioD price, tscents- 

The Child's OQumber Charts. By anha b. badlam. 

Thill Charts. B^C. p. Howlakd, Principal o(T.bor Academy, Manoo, Haas. 

For niidd, middle-grade practice work en the Fundamental Rulei of Arilhmetk:. Two 
cards, Si 9 inches. Price, j centicachl or |i.to per biindroL 

lifview Number Cards. By eua m, Pmci, ot proridence, r. i. 

For Second and Third Year Pupili. Caidi, /iqinchet. Price, jcentieadi; or fa.40 

Picture Problems. By miss h. a. ludoihgton, 



Principal oi Training School, Fawtucket, K. 1, ; formerly Teadier of Uethodi and Train. 
ini Teacher in PrAiary Department of Slate Somial School, New Britain, Coon., 
and Tinning Teacher in Coolc County Normal School. Nomul Park. I11._ 70 colored 

with aid of directioiu. Retail price, 6; cenu. 

S^atbematical Teaching and its {Modem tMetbods. 

BtTkuhah Hihsv SAFFORD,Ph, D., Profenor of AUroDoiny, Williami CaUege, 
Mass. Paper. 47P>««' RetaU price, aj cents. 

The New Arithmetic. 



;. HEATH &, CO., Publishers, 

BOSTON, NEW YORK, AND CHICAGO. 
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Why should Teachers ^,!^^^ 

1 RtirniiBO "' """ •" **"^ *'?* '" "V pnf—'O' "*« '• not familiar 
I. Because „«* ,(, u,tor» anrf llttratan. 

^Ror•^lleo '* ""** ""'* "*''* "'!''* ^ aaMtmi In trglng txptrlmiiitt tint 
■ O^""^^ haBt ainmlg bfn tried am fMna ttfliu. 

OompSTrA'B History of Pedasocry- "ThcbaluidmoncoiiipnhaMlT* 

hiatoiyotEdnationiiiEngliih." — Dr. as. Hau. fjS 

OompkTTA'B IiMSturas Oa TeaohlnK. " The be>l book !□ uiHencs on 

thcthioiywidpneticccii Education." — Supt. MacAlustiii, PhilideliAia. . 1.75 
OIU'B System of BducBttOn. " Ii inati ably of ihe Linaner ind B«U 

DDTHiiBiiltaEdDcatioa — iTeTTimponiDtpfaaK." — Dr. W. T. Harhis. 1^5 

Tllrtnstnnlr'l Hsblt In Bduoation. " It wDl proTi a ran ' find ' 10 uadi- 

c*a who an tHkinE to sround thcmielni In the phUoaoph/of th«r art." — 

B. H. RuisnL, Worcoter NonnaL . e.}5 

SouaeSBU'S BmllS. " Fertiapi the noat inflaential book era wrilten on the 

■Dl^a«of Ediicatiaa." — R. H. Quick s^ 

FOBtalOESl'a IiAOnBrd and Qartrada. " 11 m Except 'Emile'oalri no 

more important educniiDrul book hu apprared, (or a ccnturr and 1. hall, thao 

'LcoDaidandGenrvde.'" — r*! AUuo &«« 

Biobter'B Iievans: or tbe Doctrine of Bducwtlon. "A apiiited 

andachalarlybook." — Prof. W. H. Favhm i.4e 

BOBminl'B MetbOd In education. "The most Importaot pedacof^ 

•orteTerwritten." — Thomas Davidsoh i.jo 

HftlleBon'B Barly TrBlnlng of Children. " The beat book for mothEn 

lererrejLd." — EuusaTH P. Peabddv 0.75 

HaU's BlbltoBTaphy of FadBKOKlcol Utaratura. CoTEn evnr 

departmeDt of Eddcalion. --•..-.-... i.jo 
Peabody'a Borne, Klnder^rten and Primary Scbool Bduca- 

tlon. "The but book outdde of the Sible 1 ever read." — A Lbadikq 

NeWsbOltne'S BottOOl Hygiene. Alread]' in lue in the leading: tiainmg 

coUegea in England. 0.7} 

DeOarmo'B BBaentlaJa of Method. " it hu ai much lound thought to 

the equnre inch ai anything 1 know of in pEdagDgi(x."^Supt. Ballist, 



Hall'a Methods of TeachInK History. " Iti Eicellence and helpfnl- 
nEMoughttoeecureilmacrreaders."— r*< A-aiiM. 

Saldel'e Industrial Education. " It ugwen tiiunphantly all obiEcdons 
to the mttoductioD of maoual tniDing to the public school!." — Chaxiis H. 

Badlam'B SuifKeetlve Iiasaons on Zianecuage and Beading. 

"The book ia all that It claim > to be and non. It abound! in material that 

will be of lErTice to the pngreidve teacher."- SupL Duttdh. New HavcD. 

Bedway's Teaohera' Manual of aeosraphy. "itihintiioteachen 

an inTalluble, while Ita chaplera on ' Modem Facta and Andenl PandEB ' will 
be a reraUtlon to many." — Alk. E. Faya, Aulhor of " TAi CiiW «. 

tfahm." 

Miohola' Topics In Oeography. "Contiiiu exnllenl hinti and not- 
(cidoiu of Incalculable aid to Khool teachcn." — OoiiiMif {Cat.) TVi^nw. . 

D. C. HEATH & CO., Publiihers, 

BCWrow, VXW YORK AKD CRICAGO. 
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